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PREFACE 

AM convinced that we can never make any sense out of the 
perplexing problems of the presidency and its relation to the 
Congress unless we first ascertain precisely what our experi- 
ence has been with these governmental institutions. 

Surely now after more Aan a century and a half of experi- 
ence with the functionmg of the federal government the time 
has arrived for a comprehensive survey of the presidency and 
a frank appraisal of that great office in its relation to the Con- 
gress. This ought to dispel some popular delusions and put to 
rest a great deal of loose chatter as to what is what and what 
is not constitutional, as well as what the fathers did or did not 
estabhsh as to the presidency. 

I had not suspected before I began the investigation of this 
subject the remarkable extent to which our major political 
parties have aligned themselves on opposite sides of the con- 
troversy regarding presidential leadership. No sooner had 
universal, white manhood suffrage been established and 
Jackson elected President than the masses turned to the Presi- 
dent as a tribune of the people. The party that attracts the 
imderprivileged has maintained this tradition now for more 
than a century. 

Meanwhile Whig and Republican leaders have been only 
a little more critical of Democratic “tribunes” than of Presi- 
dents of their own party who essayed that role. Historically 
Republican party philosophy stresses the Congressional check 
of the Executive and views with jealous eye any pronounced 
shift of the center of gravity in the government to the Presi- 
dent. Republican Congresses have been almost, if not alto- 
gether as severe in denouncing the “usurpations” of Abraham 
Lincoln and Theodore Roosevelt as they were in decrying 
Grover Cleveland, Woodrow Wilson, and Franklin Roosevelt, 
indeed any Chief Executive who essays vigorous leadership. 

This book is a revision of my Powers of the President that 
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extends to every chapter. Clarifying passages have been in- 
troduced at changes of administrations, at the beginning of 
major movements in American history, and indeed wherever 
they might help the reader to understand the setting of presi- 
dential or congressional developments in our political history. 
New interpretations of the theme of this work are included, 
and errors have been corrected. The years since the first edi- 
tion have been covered, and a chapter on the presidency in 
the Second World War added. 

I always considered the title of the first edition. The Powers 
of the President, a misnomer. Typographical considerations 
had led to its substitution for a longer but more accurate title 
of my own. It is gratifying to have this new and revised edi- 
tion published vmder a more appropriate title. 

Wn-FHKD E. Binkley 
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CHAPTER I 

THE PROBLEM IN THE CONSTITUTIONAL 
CONVENTION 


Hoto Shall the Executive Be Related to the Legislature? 


H 

JLJLow to adjust the relationship of the Executive to the 
legislature was an old American problem when the Fathers 
convened at Philadelphia in 1787. The framers of the Consti- 
tution did not have to cross the sea to find models for a 
national government. These were close at hand in the govern- 
ments of the thirteen states that had so recently made the tran- 
sition from colonies. John Adams, who knew more about such 
matters than any of his contemporaries, even went so far as 
to say that it was from the constitutions of Massachusetts, 
New York, and Maryland that the Constitution of the United 
States was afterwards almost entirely drawn. Most of the 
others, of course, contributed something and none of them 
represented a sharp break with the government of the colony 
from which it had evolved. 

The Executive had got off to a bad start in our earliest his- 
tory. Except in the charter colonies of Rhode Island and Con- 
necticut, where the governor was the choice of the electorate, 
it was impossible for the office to be a popular one. The posi- 
tion of the royal governor was consequently particularly try- 
ing. An agent of the Crown, he was under almost constant 
pressure from the landed and commercial groups in England 
to prevent colonial action deemed disadvantageous to their 
interests. For one thing, the persistent scarcity of a circulating 
medium in the colonies and the consequent low price of prod- 
uce made inflationists out of a majority of the colonists. Their 
demands for paper money were urged with the intense feel- 



4 


PRESIDENT AND CONGRESS 


ing which has characterized monetary controversies in every 
age. This pressure was resisted by the Crown authorities, and 
the royal governor, being in the Crown’s first line of defense, 
bore the brrmt of battle and incurred the odium of frustrating 
the desires of the colonists.^ The fact that the governor almost 
always was from England, that he frequently did not even 
come to America, that he seldom had a sympathetic under- 
standing of the problems of the colonists and was, moreover, 
often a court favorite, ill adapted for the duties of his office 
and mostly concerned with the feathering of his nest, all con- 
tributed to the bringing of the executive branch of the colo- 
nial government into pronounced disrepute almost from the 
very beginning. 

The legislature, on the other hand, from the earliest times, 
had been cast for a popular role. The assemblyman, chosen by 
popular election as a representative of his neighborhood, 
which was in most cases strictly agrarian, set forth to the pro- 
vincial capital, commissioned, as he beheved, to fight the 
people’s battle against the governor. He was encouraged to go 
as far as possible in checking the Executive and thereby exalt- 
ing the people’s organ, the legislature. What if the governor 
did veto enactments? They were frequently put into effect 
pendiug the obtaining of the assent of the Crown authority in 
England, and if the governor was sustained, sometimes the 
legislation was re-enacted, perhaps in a slightly altered form, 
England, and if the governor was sustained, sometimes the 
requirement of the charters that their acts of the legislature 
be submitted to the assent of Crown was circumvented by the 
use of “votes or orders even to the repealing the effects of acts, 
suspending the establishment of pay, paying services, doing 
chancery and other judicatory business.” ® Thus the Crown 
was ignored and the colonial executive disregarded. 

The colonial legislature went to great lengths to curb the 
colonial executive by the creation of commissions for the per- 

1 See E. B. Green, The Frovindd Governor, Harvard Historical Studies, 
Vm, p. 163. 

2 Governor Pownall, "The Administration of the Colonies,” p. 47, quoted 
in Allen Johnson, Readings in American Constitutional History, p. 29. 
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formance of administrative functions. Through idie jealous 
guardianship of the colonial purse it decisively reduced 
Qxe governor’s control of administration. Appropriations were 
often made in minute detail with the most meticulous provi- 
sions as to the purposes for which expenditures were to be 
made and executive discretion was reduced to a minknum. 
By 1757 it could be said of Massachusetts that “almost every 
act of executive and legislative power, whether it be political, 
judicial, or mihtary, is ordered and directed by the votes and 
resolves of the General Court (the Legislature) in most cases 
originating in the House of Representatives.” ® When a gover- 
nor of New York asked for fixed revenue for five years the leg- 
islature demanded the right to appoint every officer to be paid 
from the appropriation. Proroguing the legislature, the gover- 
nor wrote home that the members had taken to themselves 
“the sole power of rewarding all services and in effect the 
nomination to all offices, by granting the salary annually, not 
to the office, but by name to the person in office.” ‘ 

Even before the American Revolution had reached the 
stage of an appeal to arms the legislature had attained a posi- 
tion of practical sovereignty and had reduced the colonial 
governor to the necessity of begging at its door for needed 
appropriations. The last few years of the Colonial Era found 
the governors engaged in the hopeless task of attempting to 
maintain the authority of the Crown in the face of the rising 
tide of colonial discontent. When at last their offices had be- 
come utterly untenable and they were forced to flee we may 
say that the executive as a branch of government in America 
had reached its nadir. The popularly-elected assemblies, how- 
ever, remained in triumphant control of the governments of 
the thirteen emerging states. No wonder Locke’s political 
philosophy, with its doctrine of legislative supremacy, was 
widely read and implicitly accepted by the Revolutionary 
patriots. Here were the doctrines by which they rationalized 
the accomplished facts of government in America. 

3 ‘‘Board of Trade to Gov. Pownall/^ cited By E. B. Green, op» cit, VIII, 
p. 194. 

Quoted in Beard and Beard, Rise of American Civilization, I, p. 117. 
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Thus tie evolution of the independent American state be- 
gan at a time when the executive branch was suffering from 
the deepest degradation and the very word “governor” had 
become almost an expression of reproach. One Massachusetts 
town during the Revolution voted, “that it is Our Opinniun 
that we do not want any Goviner but the Guiviner of the uni- 
verse and under him a States General to Consult with the 
wrest of the united stats for the good of the whole.” ® Several 
of the states even abandoned the term “governor” as the title 
of the chief executive and introduced instead that of “Presi- 
dent.” It might have been expected that the opprobrium 
attaching to 3ie office would have been readily attributed to 
the fact mat the officer had been a representative of the Crown 
and now that the executive had become an agent of the 
people he would be regarded differently. Mere words, how- 
ever, gradually accumulate the power to evoke powerful 
emotional reactions and do not suddenly lose it. There was no 
reasoning about the matter. The governor was reduced to a 
titular head, a mere “cipher,” in most states dming the Revo- 
lutionary period. Accordingly by most state constitutions he 
was permitted no veto power and was chosen by the legisla- 
ture, whose obedient servant he then necessarily became. It 
was no mere accident that in the government of the Union 
by the Continental Congress and under the Articles of Con- 
federation there was no executive organ established distinct 
from the Congress. The colonial merchants who had sou^t 
freedom of trade, and had combined with the agrarian infla- 
tionists for the purpose of revolution, had achieved their 
heart’s desire in one respect but, alas, fhey had lost it in an- 
other. Now the authority of the Crown was gone and there 
was no executive power anywhere to exercise the desired 
check on the issue of paper money, the enactment of bank- 
ruptcy laws, and the declaring of moratoria on the payment of 
debts. No power now could deny legislation facilitating the 
sale and settlement of Western land. Interstate and foreign 
trade were even under the control of the state legislatures. 

The trea ty of peace negotiated at the end of the Revolu- 

“ Quoted in W. M. West, American History and Gooemmeni, p. 228n. 
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tionary War had not yet been signed when it became appar- 
ent to many patriots that the long-sought-for consummation 
of independence now attained was in reality not proviag to be 
an altogether happy one. There were marked msadvantages 
in omnipotent state legislatures. The central governments of 
the Continental Congress and the Congress of the Confedera- 
tion had turned out to be scarcely governments at aU. They 
were little more than makeshifts for obtaining collective ac- 
tion among the states, somewhat efiPective during the war hut 
utterly inadequate in a period of peace. The Articles of Con- 
federation, indeed, did Httle if any more than convert the de 
facto government of the Continental Congress into a de jure 
government. It is difficult to find in the Articles of Confedera- 
tion a single power Congress had not already been exercising 
for years. These powers, however, did not consist of the mak- 
ing of laws in the sense that a law is a rule of conduct com- 
manding what is right and forbidding what is wrong. Congress 
could enact no statute that any private person was thereby 
obligated to obey. Consequently no separate Executive was 
ever set up under the Articles. It fell to &e lot of the Philadel- 
phia Constitutional Convention to create a national executive 
^ novo. 

The cleavage of economic interests presently became ap- 
parent between the proponents and opponents of the govern- 
ment of the Confederation. The grain-growing agrarians and 
the frontiersmen were usually relatively well satisfied with 
the Confederation and the “sovereign” state legislatures that 
gave them what they wanted, such as legislation acceptable 
to the debtor classes. Merchants, however, were becoming 
deeply distressed over the difficulty of collecting obligations 
due them, the chaos of conflicting trade regulations among 
the states, and the serious need of a commercial treaty with 
England. That country was refusing to negotiate with the 
feeble Confederation and threatened to open diplomatic re- 
lations with the separate thirteen states. Holders of Continen- 
tal securities were dissatisfied with the slowly disintegrating 
and utterly insolvent government of the Confederation, as 
were also the unpaid officers and soldiers of the now dis- 
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banded Revolutionary army. Speculators wanted an opportu- 
nity at Western lands. Here was a powerful array of interests 
soon to be welded into a compact group and destined in time 
to make a determined drive against the omnipotent state leg- 
islatures. There were those among them who must have re- 
called almost fondly the time when creditors were protected 
by Parliament and Crown against the reprisals of the debtor 
class in control of the provincial assemblies. British authority 
was, of course, now gone forever, but might not a somewhat 
similar central authority be established in America, capable 
of protecting their interests against the agrarians? A central 
American government, sufficiently strong, might yet hold in 
check the state legislatures and make idie coimtry safe for 
business. 

By and large it was these interests bent upon strengthening 
the central government that provided most of the delegates 
from the dozen states represented at Philadelphia. Exception- 
ally significant is the fact that thirty-five of the thirty-nine 
signers of the finished Constitution were to be found living 
adjacent to salt water. Lesser agrarians and frontiersmen 
were conspicuously absent from the delegations, which meant 
that the protests of the chief opponents of a strong Executive 
would not be heard in the debates of the Convention. To 
these earnest men the very term “Executive” conjTired up a 
specter of tyranny incarnate in the person of King George. 
Only somewhat less odious was a central legislature endowed 
with broad specific powers in marked contrast with the pro- 
visions of the Articles of Confederation. So when the publica- 
tion of the new Constitution eventually revealed that such 
powers were to be vested in the new federal legislature the 
cry arose, "We did not dethrone King George only to en- 
throne King Congress.” Such were their phobias of power 
wherever it might be lodged. 

It would be difficult to discover a more striking example of 
the irony of history than is to be found in the chief structural 
problem of, the Constitutional Convention. The delegates 
were groping in the dark to discover a solution of the old 
problem of the relation of the Executive to the legislature. 
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Unfortunately they were not aware that a workable solution 
— one that has proved permanent — had emerged from the 
parliamentary conflicts of the very decade in which they sat 
at Philadelphia. Their deliberations show that they were 
influenced by the British constitution as they understood it, 
but the silence of their debates concerning the meaning of the 
younger Pitt’s recent struggle with Parliament indicates that 
they could not have been aware, any more than the English 
themselves then were, of the most significant constitutional 
development of that generation. They missed one answer to 
their question that experience was just revealing. 

The problem of a workable adjustment of the relation of 
Parliament to the Ministry had puzzled English statesmen 
particularly since the days of the Restoration and the Revo- 
lution of 1688. From the point of view of Parliament the ques- 
tions were : How can the organ of government, now recognized 
as possessing the power over the nation’s purse, control the 
agents who spend what Parliament supplies? How can the 
Legislature which Locke declared to be sovereign exert its 
power? The ministers were the king’s by appointment and by 
ancient custom; but unless the power of Parliament were 
to remain a mere shadow that body must be able to exercise 
some control over the Ministry. How could it be compelled 
to obey its master? There was also the problem of the minis- 
ters themselves. Unless they enjoyed the confidence of Parlia- 
ment they could not hope to obtain the supply necessary to 
maintain the functions of the state. 

The ministers of Charles II had sought to come to a work- 
ing understanding with the parliamentary leaders through 
informal conferences, but Parliament bristied with suspicion 
of intrigue and treachery against them. Yet tiiey were help- 
less to provide a remedy.® They were deeply concerned, some 
years later, when William III accidentally discovered that a 
workable government could be obtained by selecting all his 
ministers from the majority in Parliament. How could these 
ministers be held responsible to Parhament? Impeachment, 

8 G. B. Adams, An Outline Sketch of English Constitutional History, pp. 
154, 155. 
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the old device, seemed absurd under the circumstances. But 
the conferences of King WiUiam with a select group of parlia- 
mentary leaders smacked of intrigue and cabal.' Was Parlia- 
ment to be subordinated once more to the king and the fruits 
of the "Glorious Revolution” to be lost? 

Presently a supposed remedy was devised. In 1692 Parlia- 
ment passed what is commonly known as the Place Bill. It 
provided for the exclusion from seats in the House of Com- 
mons of all persons holding offices or pensions from the 
Crown. This would prevent a group of the king’s friends, that 
is the ministers, from sitting in their midst, and through royal 
prestige and patronage exerting pressure to impose the king’ s 
wiU upon Parliament. William refused his assent to the meas- 
ure.® Again in the Act of Settlement (1700) it was provided 
that after the accession of the House of Hanover any person 
who held an office or a place of profit under the king was to 
be excluded from the House of Commons. Once more the 
opportimity for the development of the ministerial system 
was saved, this time by the repeal of this provision in the Act 
of Settlement before it went into effect.® Almost a century 
later the Philadelphia Convention succeeded, after consid- 
erable debate, in putting just this kind of provision in the 
federal Constitution.^® Thus did the delegates unwittingly 
preclude the solution left open to the English by royal veto 
and parliamentary repeal of provisions that would have pre- 
vented the development of a ministerial system. 

William III fulfilled his days and was gathered to the 
fathers. Queen Aime reigned out her years and then came the 
four Georges. During the reign of the first two Georges Prime 
Minister Walpole was giving the evolving cabinet govern- 
ment something of its modem form and procedure at the 
same time that he was perfecting his technique for the control 
of elections through patronage and slush funds. The indiffer- 
ence of George I to affairs of state gave Walpole a free hand. 

Ibid., pp. 157-58. 

® Edward |enks, ’Parliamentary England, p. 82. 

® F. W. Maitland, The ConsHtutional History of England, p. 292. 

^0 Documents lUustrative of the Formation the Union, p. 261. 
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When, however, in 1746 George II, alarmed at the vanishmg 
royal influence, attempted but failed to establish a personal 
government, he revealed his frustration by exclaiming, “Min- 
isters are kings in this country.” Here was a reluctant recog- 
nition of a now accomplished fact. The ministerial system 
was, perhaps, in its infancy, but it had arrived. Yet the Tories 
did not permit the new institution to go unchallenged. 
Their opposition to the development of the ministerial sys- 
tem under Walpole and the Pelhams found expression in 
a pamphlet of 1761 which declared that “a cabal of min- 
isters had been allowed to erect themselves into a fourth 
estate, to check, to control, to influence, nay to enslave 
others.” 

George III came to the throne in 1760 determined to re- 
store the Constitution of 1689. It is to be doubted whether 
he was influenced any more by his mother s injunction, “Be 
a King,” than by the precepts of his illustrious tutor. Sir 
William Blackstone, who read to his young royal pupil as 
instruction the manuscript of his then unpublished Commen- 
taries on the Laws of England. Here the prince learned an 
authoritative exposition of royal prerogative. He was taught 
that the king was not only the chief but, properly, the sole 
magistrate of the nation and that all others were acting by 
commission from him and in due subordination to him.^® The 
prince was no less deeply impressed by Bohngbroke’s ideal 
of the “Patriot King” who was to begin to rule as soon as he 
began to reign, who was “to espouse no party but to govern 
like the common father of his people.” 

No sooner was George IH crowned than practice followed 
precept. At once he took over the patronage previously dis- 
pensed by the Ministry, and, utilizing the corrupt methods 
matured by Walpole, he built up an ostensibly nonpartisan 
following of the “King’s Friends” as they came to be called. 
This was to be the instrumentality through which the “Patriot 

M. T. Blauvelti The Development of Cabinet Government in England, 
p. 177. 

Quoted, ibid,, p. 246. 

13 William Blackstone, Commentaries on the Laws of England^ I, p. 190. 

Quoted, M. T. Bkuvelt, op. cit., p. 246. 
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King” would rule. To his surprise these tactics drove the 
Whigs, both English and American, into the opposition and 
made them the popular party.^' The objective of the King’s 
attack was of course, the cabinet system with its growing 
ministerial responsibility to Parliament and its apparent usur- 
pation of royal functions. In 1770 he found in Lord North a 
congenial minister, completely in accord with him on consti- 
tutional theory, and for twelve years this faithful royal serv- 
ant continued as prime minister. This long and subservient 
ministry came to an end only upon the arrival of the news of 
the surrender of Cornwallis at Yorktown. Yorktown thus be- 
came, in effect, a landmark in English constitutional develop- 
ment, marking the failure of the last attempt at personal gov- 
ernment on the part of an Engish king. It is scarcely too much 
to say that George III lost his colonies and the control of the 
ministry simultaneously.^® 

After some experimenting with ministers the king called 
on the younger Pitt to form a ministry in the face of a major- 
ity hostile to him. Almost singlehanded the youthful states- 
man contended against an overwhelming opposition. The 
issue was finance. Unless supply were voted, the army, the 
navy, and other essential public services could not be main- 
tained. But Parliament was at last making a discovery of a 
weapon to control the Ministry, a discovery which it made 
in spite of the fact that Pitt ultimately had his way. “The pass- 
ing of the appropriations and of tihe annual mutiny bill,” 
wrote George Burton Adams, “was postponed and from that 
date (1784) it had been understood t hat the Parliamentary 
weapon compelling the appointment of a minister of its choice 
is the refusal to do business with any other" The fact that 
Pitt neither resigned nor appealed immediately to the coun- 
try need not concern us here. These practices under such cir- 
cumstances were not yet thoroughly conventionalized and 

15 Ibid., p. 252. 

G. B. Adams, op, dt, p. 162. 

Ibid,, p. 164 (Italics mine, W. E. B.). See Edward Jenks, op. cit, pp. 
275-80. 
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the opposition made the mistake of trying to prevent an ap- 
peal to the country, thereby calling down upon themselves 
public disapproval.^® Finally when the opposition had dwin- 
dled to a majority of but one Pitt got his election and was 
overwhelmingly sustained by the electorate. Thus established 
was another precedent, that if the ministers of the Crown do 
not possess the confidence of Parliament they may appeal to 
the electorate.^® 

In a few months Pitt’s experience had done more to clarify 
the relation of the Ministry to Parliament than a century of 
previous parliamentary history. Quite natmaUy the signifi- 
cance of these events was not perceived by those who partici- 
pated in them. Not until the dawn of the new century did 
Englishmen begin, and then only imperfectly, to perceive the 
nature of the institution of cabinet government. Indeed de- 
scriptions of the system that convey anything like our modem 
imderstanding of it did not begin to appear until about half a 
century later.®® 

It is not to be wondered at that the framers of the Constitu- 
tion of the United States had no clear imderstanding of the 
stage of development then reached by the British constitution 
to which they so often tmrned for illustration. When such a 
keen and discerning delegate as Gouvemeur Morris, protest- 
ing against the proposed election of the Executive by Con- 
gress declared, “Our President wiU be the British Prime 
Minister, yet we are about to make him appointable by the 
legislature,” his statement provoked no challenging criti- 
cism. No one on either side of the Atlantic then saw that prac- 
tice was settling down to a set of conventions that amounted 
to the virtual choice of the Ministry by Parliament. The con- 
stitutional fathers were imder the spell of Montesquieu and 

^ E. Jenks, op. cit, pp. 278, 279; M. T. Blauvelt, op. dt., p. 282. 

A. Lawrence LoweU, The Government of England^ I, p. 33. 

20 G. B. Adams, op. dt, p. 167. See J. W. Garner, "Executive Partici- 
pation in Legislation as a Means of Increasing Legislative Efficiency,” Troc. 
Am. Pol. Sd. Assoc., X, p. 180. 

21 Documents Illustrative of the Formation of the Union of the American 
States^ 69th Cong., 1st Session, House Document 398, p. 446, 
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Blackstone, both of whom had written their classics long be- 
fore Pitt s struggle with Parliament and still longer before the 
treatises that interpret cabinet government as now under- 
stood had been published. 

Ihe vogue of Montesquieu in America at this time is not 
diflScult to understand, for his political philosophy provided 
the formula with which Americans could rationalize their 
political experience. The titular head of the colony, and later 
of the state, was the governor. In a majority of the colonies he 
had represented the king or the proprietor. The popularly- 
elected assembly came naturally to be regarded as the people’s 
essential bulwark against executive autocracy. When they 
read in Montesquieu that power is always prone to be abused 
and that the remedy is to check power with power they 
simply saw well stated what they had already learned from 
experience with government.^ The colonists would have 
learned the importance of le^lative control of the purse with- 
out wide reading of English history and they used this 
weapon with telling effect on the colonial governors. The 
prejudice engendered against the colonial executive carried 
over into the Revolutionary state governments where, accord- 
ing to Madison, the governors became “mere ciphers.” The 
state legislatures gained what the governors lost. So, in spite 
of explicit statements of separation of powers in the early state 
constitutions, by 1787 power had largely gravitated to a single 
department. On both sides of the Atlantic practice had run 
away with theory. When the fathers gathered at Philadel- 
phia widespread was tibe feeling that the remedy for the gov- 
ernmental maladies of the “critical period” was a return to 
the sound doctrines of the great philosopher, Montesquieu. 

It is a curious fact that as early as 1742, half a dozen years before 
UEsprit des lots was published, the Massachusetts House of Representatives 
had explicitly expressed the doctrine in rejecting Governor Shirley s demand 
for a permanent salary on the ground that it “would lessen the just wei^t of 
the other two branches of the government, which ought ever to be maintained 
and preserved; especially since the governor has so great authority and check 
upon them.” W. S. Carpenter, “The Separation of Powers in the Eighteenth 
Century”, Am. Pot Sci Rev., XXII, p. 37. 
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Once more, they thought, power would have to be checked 
with power. 

The Philadelphia Convention wrestled for weeks with the 
problems of creating the executive and adjusting its relation 
to the legislature, the body they regarded as peculiarly repre- 
sentative of the people. This was the very matter that had just 
been finally adjusted through decisive ministerial responsi- 
bility to Parliament on the other side of the Atlantic. Despite 
the manifest devotion of the framers to the supposed princi- 
ples of the British constitution we shall find them, neverthe- 
less, dehberately separating the legislatoe from the executive 
in the very decade when Qiat constitution had definitely in- 
tegrated the two departments. 

It is a curious fact that the early dehberations of the Phila- 
delphia Convention, starting with the Virginia plan, inclined 
in the direction of a parliamentary system. The seventh reso- 
lution of that plan proposed “that a national executive be in- 
stituted to be chosen by the National Legislature . . . and 
that besides a general authority to execute the national laws, 
it ought to enjoy the Executive rights vested in Congress by 
the Confederation.” When on June 1 the subject of the 
executive was taken up by the convention, Mr. Sherman said 
that “he considered the executive magistry as nothing more 
than an institution for carrying the will of the legislature into 
effect, that the person or persons ought to be appointed by and 
accountable to the legislature only, which was the depository 
of the supreme will of society.” He proceeded to urge that the 
legislature be left free to appoint an executive consistiug of 
one or many, as experience might dictate. In the same debate 
he further expressed himself as in favor of making the execu- 
tive absolutely dependent on the legislature. An executive 
independence of the supreme legislature was, in his opinion, 
the very essence of tyranny if there was any such tiaing.^^ 
More or less inclined to this view were also Pinckney, Rut- 
ledge, Mason, and Randolph. No less than five times did the 

Documents Illustrative of the Formation of the American States, p. 117. 

2* Ibid., p. 132. 
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convention vote in favor of election of the executive by the 
legislature before finally rejecting that method.^® 

The appearance of this early proposal to establish an essen- 
tial parliamentary system in the Constitutional Convention 
is easily explained. We have only to recall that the existing 
national government of the Articles of Confederation, which 
the convention had been called merely to revise, represented 
a fusion of legislative and executive functions. Congressional 
committees were responsible for carrying out the resolutions 
of Congress and whenever it was not in session a committee 
consisting of one representative from each state sat continu- 
ously in order to see ihat its pohcies were executed. The 
multiple executive proposed by Sherman would have been 
but a smaller Committee of the States provided for by the 
Articles of Confederation and suggestive of the present Swiss 
executive. 

The development of a parliamentary type of government 
was not, however, destined to be initiated by the framers of 
the Constitution. The matter was determined otherwise in 
the secrecy of the deliberations of the Committee of Eleven, 
where there was a return to “true principles.” On this commit- 
tee were some strong nationalists who thought of the execu- 
tive as essentially a part of the whole of government and who 
conceived of the Chief Executive as representative of the 
people of the nation. The committee had subsituted for elec- 
tion by the legislature the plan of a choice by presidential 
electors. When, on September 4, after a partial report of this 
committee had been made, Randolph and Pinckney inquired 
as to the reason for changing the methods of electing the 
Executive, Gouverneur Morris, answering for himself and the 
committee, gave among other reasons, “the danger of intrigue 
and faction if the appointment should be made by the Legis- 
lature” and “the indispensable necessity of making the Execu- 
tive independent of the Legislature.” The Beards have 
pointed out that: “If either the Virginia or New Jersey plans 

25 Max Famnd, ^'Compromises of the Constitution/' American Historic 
cal Review, IX, pp, 479 ff. 

26 Ibid., pp. 662, 663. 
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had been adopted, parliamentary government would have 
been developed in America and modem publicists would 
have displayed their enthusiasm in demonstrating the merits 
of ihat particular system.” 

Let it be kept in mind that the framers of the American 
Constitution were essentially Whigs and that party aJffiliation 
and dogma played their parts in shaping the fundamental 
instrument. When the great issues that led to the American 
Revolution were being discussed on this side of tihe Atlantic, 
excitement was running high in England over the Middlesex 
election of 1769. Mass meetings, reform associations, and 
committees of correspondence were results. American Whigs 
sympathized with these English activities, the provincial 
assembly of South Carolina even attempting to vote funds in 
their support. Arthur Lee, a Virginian then in London and ac- 
tive in diese movements, wrote to Samuel Adams suggesting 
the organization of committees of correspondence in America 
to maintain contact with their fellow partisans in England.^® 
Adams acted on the suggestion and the American Whigs 
were soon knit into an extragovemmental organization that 
promptly seized the reins of government when the Revolu- 
tion shattered British authority. In the course of the war the 
American Tories were ruined and the Whigs came into pos- 
session of the political field, divided only by faction. 

Disciples of Locke, these Whigs believed that the fusion 
of legislative and executive functions ui the same hands was 
the essence of tyranny. Montesquieu had taught them that 
power had to be checked by power. The greatest American 
exponent of Whig philosophy, John Adams, was in England 
when Pitt’s dramatic struggle with Parliament was giving 
definite form to the new system of ministerial responsibility 
based on a continuous acceptability of the Ministry to Parlia- 
ment. Yet in all his voluminous writings no mention is made 
of this significant development. Such an admission would 
have proved fatal to his cherished theory of separated powers. 
The only instrument for maintaining ministerial responsibil- 

27 Charles A. and Mary R. Beard, Rise of American Cwilization, I, p. 322. 

28 Henry Jones Ford, The Rise and Growth of American Folitics, pp. 7, 8. 
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ity which, he deigned to notice was the ancient and obsolete 
device of impeachment.^® Had Adams been a delegate to 
the Constitutional Convention instead of Minister to Eng- 
land he would doubtless have protested vehemently against 
the persistent tendency of the Convention to make the Exec- 
utive the choice of the Legislature. 

Yet the American Whigs, including, no doubt, even John 
Adams, were not unaware that something had happened to 
upset the English constitution. Certainly it no longer con- 
formed to Montesquieu’s clear-cut dogma and Blackstone s 
eloquent exposition. But this, they reasoned, was because it 
had somehow been abused. What if the king did not rule? He 
ought to. That was his function. The Ministry had been guilty 
of a usurpation, a temporary one, certainly, it was supposed, 
but in any case the change was unconstitutional; that is to 
say, a violation of sormd and established practice.®® 

These aberrations of the British constitution from sound 
practice were to be corrected in the new instrument formu- 
lated in Philadelphia.®^ It was to be constructed on the mech- 
anistic scheme tihat had captivated the imagination of the 
Enghsh Whigs.®® As Madison frankly put it, the stability of 
the departments was to be maintained “by so contriving the 
interior structure of the government as that its several con- 
stituent parts may, by their mutual relations, be the means 
of keeping each other in their proper places.” ®® They might 
have been fortified in their faith by Burke’s contemporary 
expression of the idea of checks and balances as “that action 
and interaction which in the natural and in the political 
world, from the reciprocal struggles of discordant powers 
draw out the harmony of the Txniverse.”®* 

Nothing in the Constitution has done more to insure the 
separation of the Executive from Congress than the provision 

® C. M. Walsh, The PoUtied Science of John Adams, pp. 97, 98. 

See H. J. Ford, op. cit., p. 276. 

SI Ibid., p. 51. 

See Woodrow Wilson, ConstituHond Government in the United States, 
pp. 56, 57, 70, 203. 

as The Federdist, No. 51. 

34 Quoted by H. J. Ford, op, cit., p. 29. 
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that no person holding any oflSce under the United States 
shall be a member of either house during his continuance 
in office. This, of course, prevents a member of Congress from 
behig, at the same time, a member of the President's Cabinet, 
as well as his holding any other federal office. This provision 
was fust the kind that, we have seen, failed to get fixed in the 
British constitution despite two attempts in the reign of Wil- 
liam III. The provision in the federal Constitution had been 
debated in the Philadelphia Convention on June 22, but 
there is no hint in the debate that the members sensed the 
momentous effect of their decision on their doctrine of 
separated powers. They manifested concern only over the 
corruption that might prevail without such a provision. Eng- 
lish-bom Butler, of Georgia, cited the example of his native 
land: “This was the source of corruption that ruined the 
government.” Several delegates, notably Hamilton, wanted 
to retain this opportunity for officeholding by congressmen. 
That Machiavellian realist thus expressed his views: “It was 
known that one of the ablest politicians (Hume) had pro- 
nounced all that influence on the side of the Crown which 
went under the name of corruption, an essential part of the 
weight which maintained the equilibrium of the Constitu- 
tion.” Whether Hamilton hoped to see a ministerial system 
estabhshed in America no one can certainly say, hut his 
pecuhar conduct during Washington’s administration in try- 
ing to play the part of a parliamentary prime minister while 
filling the office of secretary of the treasury renders the sup- 
position a very plausible one. A motion to omit from the Con- 
stitution under preparation the provision mentioned led to 
four votes for omission and four for retaining the restriction.®^ 
Thus narrowly did the fathers avert the possibility of a radi- 
cal change in their plan of government. 

The Philadelphia Convention met at a time when reform 
of the legislature was a subject of discussion on both sides of 
the Atlantic. Burke had declared that the “distempers of mon- 

35 Documents of the Formation of the Union, p. 261. 

3® Ibid. 

37 Ibid. 
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archy were the great subjects o£ apprehension in the seven- 
teenth century; in the eighteenth century the distempers of 
Parliament.” Even then, half a century before the Reform 
Bill of 1832, Pitt was declaring that unless Parliament re- 
formed itself from within it would be reformed from without. 
The American state governments, though generally accept- 
able to the interior, had proved unsatisfactory to the commer- 
cial, financial, and planting interest of the tidewater. “The 
legislative department,” complained Madison, “is everywhere 
expanding its sphere of activity, and drawing all power 
into its impetuous vortex.”^® The most specific provisions 
for separation of powers had proved powerless to stem the 
current. No one wrote a more vigorous protest against the 
tendency than Jefferson. “AH the powers of government, leg- 
islative, executive, and judicial, result to the legislative body. 
The concentration of these in the same hands is precisely 
the definition of despotic governments. . . . 173 despots 
would surely be as oppressive as one.” Corwin sees noth- 
ing mysterious about this accumulation of powers in the leg- 
islatures. The recognition of separation of powers in the state 
constitutions “was verbal merely, for the reason that the 
material terms in which it was couched still remained unde- 
fined.” " 

What did the terms ‘legislative power,” “executive power,” 
“judicial power” mean? To modem Americans these expres- 
sions represent qxxite definite concepts, clarified, as they have 
been, by a century and a half of experience and judicial defi- 
nition. To the men who made our earliest constitutions the 
conceptual content of these terms was inchoate. Conse- 
quently, in spite of the precise statement of the principle of 
sep^ated powers in the constitution of New Hampshire, its 
legislature “vacated judicial proceedings, suspended judicial 
actions, annulled or modified judgments, canceled execu- 
tions, reopened controversies, authorized appeals, granted 

Quoted by M. T. Blauvelt, op, cit, p. 244. 

The Federalist, No. 48. 

Thomas Jefferson, Notes on the State of Virginia, p. 211. 

'"The Progress of Constitutional Theory, 1776-1787,"' Am- Hist, Rev,, 
XXX, 1925, p. 514. 
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exemptions from the standing law, expounded the law for 
pending cases, and even determined the merits of disputes.” 
Virginia used her “right of original and complete legislation 
to abolish the privileges of primogeniture, cut off entail, for- 
bid the slave trade and established the principle of freedom 
m religion as the inherent and inalienable possession of spirit- 
ual beings.” An elaborate bill of rights in the Virginia con- 
stitution did not restrain the legislature from suspending 
the sittings of courts, from attempting twice to place die state 
imder a dictator, from enacting tender and other ex post 
facto laws. They attained a man of treason and declared his 
life forfeited without trial.^* In brief, legislative power in 1787 
was whatever power the legislature chose to exercise. If the 
question is raised as to how a legislature could deal with such 
fundamental rights without constitutional amendment, it 
need only be recalled that there had been no direct popular 
ratification of the earliest state constitutions and that conse- 
quendy they were solely the creations of state legislatures. 
The Fathers were learning that constitutions are not self- 
executing. 

Here were experiences with government and especially the 
legislative branch that profoundly impressed the delegates at 
Philadelphia. Where the makers of the state constitutions had 
feared and subdued the Executive, the dominant element in 
the Philadelphia Convention was deeply concerned lest the 
popular organ, the Congress, would play the tyrant. No won- 
der “the perils of democracy” was a favorite topic of discus- 
sion behind the closed doors that long hot summer of 1787. 
Among the delegates there developed a pronounced consen- 
sus that the national legislature would have to be decisively 
checked. Even the great liberal, James Wilson, declared that 
legislatures had come to believe that “the exercise of rights 
by either the executive or judiciary is a breach of their pre- 
rogatives and an outrage to their dignity.” Their experience 


« Ibid., p. 514. 

George Bancroft, History of the United States (1892), V, p. 829. 
See The Federalist (Ford ed,), p. 55n. 

James Wilson, The Works of James Wilson, 11, pp. 286, 893. 



22 


PRESIDENT AND CONGRESS 


with state legislatures quite naturally led the framers o£ the 
Constitution to believe that the House of Representatives 
would possess a tremendous inherent vitality as the immedi- 
ate representative of the people. It would require no such 
special safeguards for its protection as the other co-ordinate 
branches of the government.*® 

The framers probably greatly overestimated the inherent 
strength of the lower house and left it too weak. Contempo- 
rary liberals thought so. Richard Henry Lee, opposing ratifi- 
cation of the Constitution by Virginia, protested mat “the only 
check to be found in favor of the democratic principle in this 
system, is the House of Representatives which, I believe, may 
justly be called a mere shred or ray of Representation.” 
Mason bitterly complained that the House of Representatives 
is “the shadow only, not the substance of representation.” 
Here are foreshadowings of that championing of the pre- 
eminent place of Congress in the Federal system by the early 
Virginia Republicans and their drive against the “monocrats,” 
as Jefferson denominated the Federalists who vigorously 
defended the Executive power as adminstered by Washing- 
ton and Adams. 

The vaunted “power of the purse” left in the Representa- 
tives’ hands has proved in practice to be little more than the 
pretense of power. What is the advantage in the sole power 
to initiate revenue measmes when the Senate, under its con- 
stitutional power to amend such measures, can alter and has 
altered every word of such a measure except the title, or when 
the conference committee, an organ xmknown to the Constitu- 
tion, can radically change a revenue measure, substituting 
rates outside ihe limits approved by either house before the 
meastue went to conference.*® Moreover revenue measures 
once enacted can be altered only upon the concurrence of the 
Senate and the President. Let a permanent money provision 
once be made and the two agencies can defy the lower house 
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to alter or amend it. Is it not possible that in their eagerness 
to establish a strong executive the framers left the lower 
house an “incurably deficient and inferior organ of govern- 
ment”? 

The sorry spectacle of the impotent state executives of 
1787, the “mere ciphers,” in contrast with the despotic state 
legislatures led the fathers to invest the President with ex- 
traordinary authority. The Constitution, in contrast with the 
Articles of Confederation, provided for direct action of the 
central government on the individual which rendered im- 
perative a distinct executive organ. We have seen that the 
Congress of the Confederation could pass a resolution declar- 
iiw a pohcy but when it applied to private persons, unless state 
officials chose to enforce it, it would become a dead letter. 

The framers were concerned over the current belief that a 
republic was inherently weak. Then a strong republican exec- 
utive was widely assumed to be a contradiction in terms; only 
monarchies had strong executives. Hamilton, whose pref- 
erence for monarchy was no secret, frankly asserted in the 
Constitutional Convention that obtaining a good republican 
executive was impossible. The framers would essay the inno- 
vation of creating a strong executive in a republic. Conse- 
quently there was as much efFort in the convention to 
strengthen the executive as there had been to check the 
House of Representatives.*® 

The prototype of the office of President was found in the 
governor in two of the states, for in two of them that officer 
was not a “cipher.” In Massachusetts and in New York the 
governors were popularly elected, thus providing them with 
popular mandates, which inevitably must have added pres- 
tige to the office. The framers were impressed by Governor 
Bowdoin’s achievement in subduing the revolting followers 
of Daniel Shays in Massachusetts.'^ But to a greater degree 
the governorship of New York, where the office was not so 

« H. J. Ford, op. at., p. 55. 

See Charles C. Thach, Jr., The Creation of the Presidency, Johns Hop- 
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hedged about/^ as elsewhere, by constitutional restrictions, 
captured their attention. The influence of the office in that 
state on their handiwork is seen m the extent to which the 
provisions for it in the New York constitution found their way 
into the federal Constitution.'® There was some inclination to 
regard New York as having almost a model constitution. 

The first clauses of the first and second articles of the 
Constitution seem to betray on the part of the framers a sus- 
picion of Congress and a solicitous concern for the Executive. 
Before the Constitution had been in force half a dozen years 
Hamilton was driving the Jeffersonian Republicans to fury 
by pointing out that while tlie Constitution granted legisla- 
tive power in specific terms, the executive power in blanket 
form is vested in a President of the United States. Except for 
enumerated prohibitions the Executive, Hamilton argued, 
has plenary powers.'^ It seems to have been no accident, on 
the part of those who gave the Constitution its phrasing, that 
the President’s oath was made to read that he “execute the 
office” of President, not merely enforce the law. Executive 
prerogative as well as whatever duties Congress might assign 
by statute had thus been apparently constitutionally author- 
ized for the Chief Executive, argued Hamilton. 

Few rejections of proposals by the Philadelphia Conven- 
tion caused more bitter disappointment than that of an exec- 
utive council.®® In every state there was then a council of 
advice without which tifie chief magistrate could not act.®® 
The ultimate abandoning of this proposed agency immensely 
strengthened the President. The Executive is further fortified 
by the requirement of a two-thirds vote of the Senate for 
conviction on impeachment by the House. Consequently he 
cannot thus be punished for a veto. In fact the extraordinary 

C, C. Tliach, op, cit., p, 27. 

See Alexander Johnson, ‘‘What the Federal Constitution Owes to the 
Several States/’ New Princeton Review^ Sept, 1887. 
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majority required renders conviction practically impossible. 
Moreover, the President s power is enhanced by his freedom 
either to enforce or to neglect to enforce a particular law. 
His oath as already noted does not even specifically obligate 
him "'to enforce the law.’^ The framers Ixad taken pains to 
insure the independence of the executive branch. We shall 
see how the failure to define its necessary relations to Con- 
gress confronted the new government with a problem of tran- 
scendent importance from the day it began to fimction. 

57 One of the ablest exponents of the doctrine of state rights, Able P. 
Upshur, President Tyler s secretary of state, expressed die fears of his school 
on this point in his exceptionally keen criticism of Story’s Commentaries: 
"'The most defective part of the Federal Constitution, beyond all question 
is that which relates to the executive department. It is impossible to read 
that instrument without being forcibly struck with the loose and unguarded 
terms in which the powers and duties of the President are pointed out. So 
far as the Legislature is concerned, the limitations of the Constitution are 
perhaps as precise and strict as they could safely have been made; but in re- 
gard to the Executive, the Convention seems to have studiously selected such 
loose and general expressions as would enable the President, by implication 
and construction, either to neglect his duties or to enlarge his powers. We 
have heard it gravely asserted in Congress that whatever power is neither 
legislative nor judicial is, of course, executive, and as such belongs to the 
President under the Constitution. Be this as it may, it is a reproach to the 
Constitution that the executive is so ill-defined as to leave any plausible pre- 
tense, even to the insane zeal of party devotion, for attributing to tlie Presi- 
dent of the United States the powers of a despot •— powers which are wholly 
unknown to any limited monarchy in the world.” A Brief Enquiry into the 
True Nature and Character of Our Federal Government (1840), pp. 116, 
117. 
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C^eoege Washington had emerged from the Revolution- 
ary struggle to become one of the most notable figures of 
human history. We have seen that the Constitutional Con- 
vention, over whose deliberations he presided, had created 
the office of president with the tacit but universal under- 
standing that he would be its first incumbent. So the Electoral 
College was a perfect organ of the public will in casting a 
unanimous vote for him. The legislatures of the eleven states 
that had ratified the Constitution proceeded to elect the 
twenty-two senators who were to sit in the First Congress. 
In the absence of specific directions in the Constitution the 
members of the lower house were chosen in some states on a 
general ticket, in others by districts, and in still others by a 
combination of the two methods. With the inauguration of 
Washington, April 30, 1789, the legislative and executive 
branches were ready to institute the new government pre- 
scribed by the Constitution. 

In a very proper sense the first Congress under the Consti- 
tution may be regarded as a constituent assembly. The prod- 
uct of the Philadelphia Convention was after all only a 
framework, parts of which were slender indeed, with here 
and there strange omissions in the structure. Consequently 
the deliberations of the First Congress over the starting of 
the new government are suggestive of the debates of the 
Constitutional Convention. Questions apparently settled 
there are raised again and debated once more, sometimes 
even by the same statesmen. This ought to remind us that 
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approximately the same group that framed the Constitution 
at Philadelphia were on hand in New York to put ihe instru- 
ment into operation. Eighteen delegates of the Philadelphia 
Convention sat in the first session of Congress and every state 
represented there except New York had one or more dele- 
gates among either its senators or representatives.^ “It is safe 
to say ” wrote Charles A. Beard, “that four-fifths of the 
active, forceful leaders of the Convention helped to realize 
as' a process of government the paper constitution they had 
drafted.” ^ Specifically twenty-six of the thirty-nine signers of 
the Constitution came to occupy places in the new govern- 
ment. 

We are concerned here with a major problem confronting 
this First Congress: How is the administrative organization 
to be geared to the governmental machine or, more con- 
cretely, what is to be the relation between the executive 
departments and the principle political organs, the President, 
the House of Representatives, and the Senate? The Constitu- 
tion was vague on the matter. It assumed that there would 
be a “principle officer in each department” ■without even 
requiring the establishment of any departments. The Presi- 
dent, of course, would appoint these principal officers by and 
with the advice and consent of the Senate and might require 
their opinion in writmg “upon any subject relating to the 
duties of their respective offices.”* It is evident that the 
framers had in mind the departments estabhshed during 
the Revolutionary War. The debates of the Constitutional 
Convention throw almost no light on the matter, but con- 
temporary correspondence reveals an assumption that these 
existing departments would be continued and that even the 
incumbents would be reappointed to the principal offices in 
their respective departments. This explains how General 
Knox came to be Washington’s Secretary of War, as well as 
President Washington’s efforts to ensure a continuation of the 
services of Robert Morris as Secretary of the Treasury and 

1 C. C. Tliach, op. city pp. 141, 142. 

2 The Economic Origins of Jeffersonian Democracy, p. 105. 

® Art. II, Sec. 2, Clause 1. 
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John Jay as Secretary of Foreign Affairs as soon as Congress 
had established these departments/ 

These are important facts because they constitute an im- 
portant part of the mental equipment of the members of the 
First Congress when they attacked the problem stated. The 
debates revealed that these departments in the government 
of the Confederation both in form and procedure were con- 
stantly suggesting precedents to aid them in their legislation. 
Moreover the precedents thrust upon them the question 
whether within the limits permitted by the Constitution any 
such relation of the departments to Congress should be pro- 
vided for as would suggest a ministerial system. The practices 
under the old Congress looked decidedly in that direction. For 
example the Secretary of Foreign Affairs, John Jay, had been 
accustomed to appear freely on the floor of the Congress of 
die Confederation and he occasionally spoke in an advisory 
capacity. A keen and observing charge d’affaires, represent- 
ing the French government, was quick to note the effect of 
this practice and to report to Vergennes that “Mr. Jay, espe- 
cially, has acquired a pecuhar ascendancy over the members 
of Congress. All important business passes through his 
hands.”® Later this same oflBcial wrote home to his chief, 
“Congress seems to be guided only by his directions. . . . 
Congress does not perceive that it ceases to be any more than 
an organ of its chief minister. . . . He inspires the majority 
of the resolutions of Congress.” * In these declining days of 
the Congress of the Confederation John Jay became virtually 
the Chief Executive of the government. Other executive 
heads also were accustomed to appear before the Congress. 

Since the first department to be considered by Congress 
was that of the treasury it is necessary to survey briefly their 
ideas concerning the handling of public finance. Let it be 
remembered that both colonial experience and the prevailing 
state practices, as well as the system of the government of the 

^ See H. B. Learned, The Creation of the Cabinet^ pp. 111—15, 

® Quoted by George Bancroft, History of the Constitution of the United 
States (1882),!, p. 473, 

« Quoted ibid., I, p. 479, 
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Confederation, had established the treasiny almost abso- 
lutely under the control of the legislature, particularly of the 
popular branch/ Long accustomed to such an arrangement, 
it must have then seemed to most Americans of that period 
a part of the established order of nature. The Constitutional 
Convention had accordingly seriously considered providing 
for the election of the Secretary of the Treasury by Congress.® 
This arrangement was stiU being considered by the conven- 
tion even as late as September 12 ® and was voted down, 
finally on September 14,“ only a week before that body 
finished its work. The ill repute of legislatures in general, due 
to the excesses of state legislatures and the bad reputation of 
the Continental Congress and the Congress of the Confedera- 
tion, had determined the framers finally to place the appoint- 
ment of the Secretary of the Treasury in the hands of the 
President. 

But when Congress took up the question of the establish- 
ment of the Treasury Department it did not at once conclude 
that the Constitution had closed the matter of its relation to 
Congress and the President. Old habits of thought persisted 
and strong efforts were made to subordinate the Secretary 
of the Treasury quite decisively to Congress. Gerry pleaded 
for a continuance of the old Treasury Commission of three 
under which Morris had functioned, and he would have had 
these three appointed and supervised by Congress.'^®^ He 
thought the secretary of the treasury ought “to recommend 
general systems of finance without having anything to do 
with actual administration of them, because if he engages in 
the executive business, we shall be deprived of his talents in 
more important things.” Gerry evidently had in mind an 
oflScial who, as a specialist in finance, would advise Congress 
in that field. Hamilton was soon to act in that very capacity, 
but without being divorced from administration. 

H. B. Learned, op. cit,, p. 101. 
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Representative White thought that the question of the 
relation of the departments had been settled in the Constitu- 
tional Convention. “We are told we ought to keep the legisla- 
tive and executive departments distinct; if we were forming 
a constitution the observation would be worthy of due con- 
sideration and he would agree to the principles: but the 
Constitution is formed and die powers blended; the wished- 
for separation is therefore impracticable.”^® Exception was 
taken to this interpretation and the debate proceeded. 

The biU before Congress, which was the subject of debate, 
followed almost the exact words of the act creating the super- 
intendent of finance under the Articles of Confederation.^* 
It authorized the secretary to “digest and report plans for the 
improvement and management of revenue and the support 
of the public credit.”*® Representative Page objected that 
this would render the ofiBce too powerful. It might lead to 
the ministers of the government being admitted to the floor 
to explain and support their plans, “thus laying the founda- 
tion for an aristocracy or a detestable monarchy.” Certainly, 
thought he, revenue bills could not be said to originate in the 
House iE they were reported by the minister of finance. This 
led Ames to inquire “what influence could a plan reported 
openly and ofSciaUy have on the mind of any member more 
than if the scheme and information were given privately at 
the Secretary’s office.”** And Boudinot pointed out further 
that “if he can secrete himself behind the curtain, he might 
create a noxious influence, and not be answerable for the 
information.” *® Boudinot’s idea represented what was to be- 
come the Federalist party doctrine. The Federalists wanted 
the departments so organized that the secretary would func- 
tion in the light and be unable to evade responsibility. 

To compose the difference revealed by me debate there 
was proposed an amendment to strike out from the bill the 

« Ibid., p. 383. 

W. S. Carpenter, Democracy and Representation, p. 46. 
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word “report” and insert instead “prepare” which was car- 
ried.^® It is just possible that this apparently insignificant 
change of a single word in the phrasing of the statute may 
have had a profound effect on our constitutional development. 
At any rate it is a link in a chain of events leading to a mstinct 
and awkward separation of the legislative and executive 
branches in a manner certainly not required by the letter or 
apparent intention of the Constitution. 

So circumscribed by congressional authority did the statute 
establishing the Treasury Department leave the secretary 
that half a century later Congress was debating the question 
of whether it was an “executive” department at all. Was it 
not really a congressional agency? This question did not arise 
with respect to the War and State departments since they 
were recognized as performing executive functions and were 
specifically designated as executive departments. That Con- 
gress hesitated to give the Treasury Department specific 
executive classification is not to be wondered at when we 
recall that their colonial, state, and Confederation experience 
had led them to the conviction that the control of the purse is 
a function of the “sovereign legislature.” Years later Presi- 
dents Madison and Monroe were embarrassed by the require- 
ment that the Secretary of the Treasury report directly to 
Congress.®” This chief oflBcer is to this day subject at any 
moment to the direction of Congress “generally to perform 
all such services relatively to the finances as he shall be di- 
rected to perform.” It was the unique and somewhat am- 
biguous standing given this department from the beginning 
that led to the furious controversy between Andrew Jackson 
and the Senate over the removal of government deposits from 
the Bank of the United States. 

From the day of his appointment as Secretary of the Treas- 
ury, Alexander Hamilton began to impress upon that office 
the stamp of his imperious personality. His conception of the 
functions of the finance minister may be gathered from an 

19 Ibid., pp. 604, 608. 

20 H. B. Learned, op. cit, p. 102. 

21 Statutes at Large, I, pp. 28, 49, 63, 68. 
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examination of the thirty-sixth number of The Federalist: 
“Nations in general, even under governments of the more 
popular kind, usually commit the administration of their 
finances to single men or to boards composed of a few indi- 
viduals, who digest and prepare, in the first instance, the 
plans of taxation which are afterwards passed iato laws by 
the authority of the sovereign legislature.” This was not a 
generally accepted dogma in 1789 and with a less aggressive 
secretary in the Treasury Department we might not have 
started with that practice. We certainly would not have had 
Hamilton’s name attached to the financial policy of the First 
Congress. 

This brilliant young statesman had been confessedly dis- 
appointed in the product of the Philadelphia Convention, 
but he missed no opportunity now to fashion the new govern- 
ment in accordance with his political theory so far as possible 
within the terms of the fundamental instrument. We shall 
presently find him manifesting a capacity for deriving unex- 
pected interpretations from the Constitution through the 
magic of “documentary exegesis.” The Treasury Act, in the 
adoption of which he is reputed to have played an important 
part,““ appeared to afford ample latitude for the employment 
of his undoubted talents as an administrator and pohtical 
leader. 

Could Hamilton play the commanding part in shaping a 
financial program that the younger Pitt was then performing 
in England and present his plans face to face with the con- 
gressmen as Robert Morris, the finance minister, had done in 
die Congress of the Confederation? The need of leadership 
in Congress was already becoming apparent and the Virginia 
agrarians seemed to be unwittingly leaving wide open the 
gate of opportunity for the young and ambitious Federalist 
leader. The congressional delegation from that state had 
brought from the Virginia House of Delegates a very exalted 
opinion of the adequacy of the Committee of the Whole and 
a pronounced antipathy to the use of select and standing 
committee s. Their stubbornness in the matter provoked Fisher 
J. Q. Adams. Memoirs of John Quincy Adams, IV, p. 217. 
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Ames to write, “Virginia is stiff and touchy against any 
change of the Committee of the Whole. . . . They are for 
watching and checking power; they see evils in embryo; are 
terrified with possibilities and are eager to establish rights 
and to explain principles to such a degree that you would 
think them enthusiasts and triflers.” Congress had been in 
its first session only a few months when a ways and means 
committee was “discharged from further proceedings on 
business referred to them and the business was referred to the 
Secretary of the Treasury to report thereon.” Hamilton, as 
well as other department heads, was soon drafting hills for 
Congress. Apparently invited to do so, the Secretary of the 
Treasury readily proceeded to organize his department as an 
organ of Congress in the preparation of financial measures. 
Hamilton’s theory as he had described it in The Federalist: 
was becoming practice. In brief, the initiation and prepara- 
tion of legislation for the consideration of the House during 
the Federalist administrations were to be the business of 
“ministers” as it is in the British parliamentary system to this 
day, and not of the specialized committees to be firmly estab- 
lished later by the Jeflfersonians. 

Instead of taking immediate alarm at Hamilton’s mcreas- 
ing part in shaping legislation Congress was soon facifitating 
further development in that direction by referring financial 
matters of every description, including even petitions, to the 
Secretary of the Treasury. He was rapidly acquiring a com- 
mand of legislation in his field that was erelong to raise the 
specter of ministerial government in the minds of timorous 
Repubhcans. Could he have but held his impetuous nature 
in check his dream of legislative leadership might have been 
completely and permanently established and our federal 
system, at this point, might have been stabilized in a different 
form by a set of conventions that only narrowly missed be- 
ing established. Curiously enough the very housing of the 
new federal government seemed to invite the most intimate 
relations between Congress and the executive department. 


28 Fisher Ames, Works of Fisher Ames, I, p. 64. 
24 Annals, 1st Cong., I, pp. 1, 929. 
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New York City, not without hope of capturing permanently 
the seat of the federal government, had constructed Federal 
Hall for housing oflBcers of the entire government. Thus the 
Senate, the House, and the executive department began 
functioning in the closest proximity, all of which suggested 
the integration rather than the separation of powers. 

During its first session Congress had instructed Hamilton 
to prepare for their consideration a financial program. When 
that body convened for its second session the secretary in- 
formed the House that he was ready to report. The question 
now was the manner in which he was to report. The statute 
creating his office directed him “to make report and give in- 
formation to either branch of the legislature in person or in 
writing respecting all matters referred to him.” Here the 
House was confronted with an alternative. Hamilton un- 
doubtedly preferred to report in person. There seemed to be 
good American precedent for this. He must have been famil- 
iar with the appearance of the secretaries before the Congress 
of the Confederation. Was he not in a sense the successor of 
Robert Morris? Moreover, it would have been in accordance 
with British ministerial practice, which made a profound 
impression on Hamilton’s mind, and he was perfectly at home 
in the give and take of debate. Boudinot “hoped that the 
Secretary of the Treasury might be permitted to make his 
report in person m order to answer such inquiries as the mem- 
bers might be disposed to make.” But after a brief and one- 
sided debate on the question it was decided that the report 
should be presented in writmg.^’^ It is possible that Represent- 
ative Madison, then regarded as an admirustration man, did 
not care to risk his leadership of the House through the ap- 
pearance before it of the magnetic and masterful treasury 
head whose prestige was enhanced by the implicit confidence 
President Washington had m him. At any rate Hamilton was 
compelled to convert his brief for a speech into a written 
report. 


25 Statutes at Large, I, pp. 65-67. 

26 Annals, 1st Cong., I, p. 1043. 

27 Ibid., pp. 1044-45. 
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The alternative so lightly disposed of by Congress was un- 
questionably of momentous consequence in our constitu- 
tional development. If we brush aside externals we reach the 
fundamental question here involved: Shall the leadership of 
Congress be provided internally or shall that body frailly 
accept leadership from without? The agrarians, including 
JeflFerson, who was soon to be their chieftain, were evidently 
not even aware of the existence of this problem. They be- 
lieved that public policies were to be evolved from the free 
and unrestricted discussions of the Committee of the Whole. 
Jefferson as Secretary of State clung tenaciously to the idea 
that, as an executive official, he must keep clear of Congress. 
The Federalist leaders, Washington, Hamilton, Marshall, and 
Ames, both in word and deed, were giving expression to a 
more realistic and businesslike view of the necessities of the 
case. They would have preferred the frank and free appear- 
ance of the secretaries before Congress in order to keep 
responsibility in the full hght of publicity and discourage in- 
trigue and backstair methods. When later the agrarians, in 
control of the house, ended the system of reference to the 
executive heads and substituted standing committees the 
Federalists turned to the congressional caucus where, free 
from House rules and an annoying opposition, Hamilton 
could exercise an easy mastery of the party and consequently 
of Congress. Shut out of the House, the Executive through 
Hamilton nonetheless manifested a magnificent leadership, 
the product of which was the enactment of Hamilton’s finan- 
cial program.^® 

That Hamilton from the very first, despite his exclusion 
from the House, assumed the functions of a Crown minister 
was the opinion of his opponents, notably Senator Maclay, 
who stated that the rest of the department heads followed 
him in this view of his office.^® “Anything which comes from 
a Secretary is adopted almost without any examiaation.” 


28 See R. V. Harlow, The History of Legislative Methods in the Feriod 
before 1825^ pp. 140, 145. 

28 Journal of William Maclay, p. 272, 

Ibid., p. 246. 
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“It is totally vain to oppose the Bank Bill.” Nothing was 
done without him [Hamilton].®- “Congress may go home. Mr. 
Hamilton is aU-powerful and fails in nothing he attempts.” 
Hamilton was even looking after tlie selection of committees 
( in the Senate apparently ) in order to prevent his measures 
falling into unfriendly hands and he attended committee 
meetings to give advice.®® His control of legislation was arous- 
ing some resentment in the lower house early in the first ses- 
sion. Representative Jackson remarked that “according to 
the ideas of some gentlemen, the House had no right to add 
to the appropriations proposed by the Secretary” and that 
“according to this doctrine, the whole business of legislation 
may as well be submitted to him, so in fact the House would 
not be the Representative of their constituents but of the 
Secretary.” ®® Hamilton may have been astonished that Jack- 
son’s objection was even raised, for again it was a long-estab- 
lished British practice that the Congressman condemned. 
For nearly a century a standing order of the House of Com- 
mons had forbidden tlie consideration of any question of 
supply except on the recommendation of the Crown.®’^ But 
this was contrary to American theory and practice as devel- 
oped m colonial and state handling of finance by the legisla- 
tmre and was destined to be but a temporary usage. 

Hamilton did not stop with the mere assumption that he 
was a crown minister. He presumed that he was the chief one, 
the prime mmister. Something more than his aggressive dis- 
position is needed to account for this. No doubt he was influ- 
enced by the example of Pitt who was the prime minister at 
the same time that he was first lord of the treasury and chan- 

Ibid., p. 364. 

Ibid., p. 385. 
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cellor of the exchequer.®® He went so far as to ask his friends 
to speak of him as the first lord of the treasury. Hamilton’s 
biographer, the late Henry Cabot Lodge, who treated his 
subject sympathetically, adimitted that ‘lie could not rid him- 
self of the idea that he was really the prime minister, a notion 
encouraged by the way Congress had thrown all sorts of ques- 
tions into his hands for decision.” Further still, the implicit 
trust of President Washington in Hamilton encouraged him 
in another assumption suggested by English parliamentary 
practice. Like a prime minister he would be the channel of 
communication between the legislature and the Executive. 
Washington was to enjoy something of the detachment from 
Congress that befitted a monarch in a constitutional system. 

It is a strange fact that the heads of the other departments 
and the Attorney General who had not yet been given the 
status of a department head, acquiesced somewhat in Hamil- 
ton’s assumption of a premiership. The evidence of this is 
incontrovertible. On January 11, 1791, we find him replying 
to Jefferson’s request for an opinion concerning our treaty 
with France and writing, “I have perused with attention your 
intended report to the President, and will, as I am sure is your 
wish, give my opinion with frankness.” Later Jefferson was 
asking him what the Senate would do in regard to certain 
proposals for a treaty with Algiers.*^ Hamilton and not the 
Secretary of War wrote to the House “that it is the opinion 
of the secretary for the Department of War that it is expe- 
dient and necessary that the United States should retain and 
occupy West Point.” Hamilton wanted to make all pur- 
chases for the War Department. When Knox demurred, 
Hamilton persuaded Congress to give him such authority.*® 
Hamilton prepared the list of questions that constituted the 
agenda at the Cabinet meeting to consider the conduct of 
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Gen^t, the irrepressible young minister from the new Repub- 
lic of France whose recall had to be requested by the Presi- 
dent. Washington had recopied the questions in his own 
handwriting but JefiFerson knew the usurper of his preroga- 
tive in the field of foreign aflFairs.*^ It was Hamilton and not 
Jefferson who issued the instructions to Jay when he went to 
London to negotiate the treaty that bears his name. More- 
over, Hamilton took liberties revising and altering important 
state papers prepared by other executive heads. He wrote 
the Attorney General advising changes in a paper drafted by 
that officer, objecting that mere appears too much tartness 
in various parts.” He is said even to have written many of 
the papers Randolph felt constrained, as Attorney General, 
to sign.^® When he dealt with Congress, Hamilton s well- 
known close association with President Washington and the 
latter’s confidence in hfin made him appear to be speaking 
for the President and the other secretaries hesitated to inter- 
fere or even demm:.*' 

The movement for a strong executive which we saw crystal- 
lize in the Constitutional Convention and which was domi- 
nant throughout the first term of Washington’s administration 
had practically run its course by the end of that term. Wash- 
ington would start his second term with a hostile Repub- 
lican majority in the lower house. Even before the new 
Congress was seated the emboldened Republicans in the 
House started the campaign against Hamilton that was in 
time to drive him back to private life. They attacked his 
“premiership” and his “xmconstitutional” promotion of money 
bills.*® They attacked him by oflFering a series of resolutions 
charging him with violation of law, neglect of duty, trans- 
gression of proper limits of his authority, and indecorum in 
his attitude toward the House, and refused to permit him to 
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appear in person to defend himself/® Although the resolu- 
tions failed to carry, the new Congress was to render Hamil- 
ton’s position as secretary scarcely tenable. 

The RepubHcans in the Third Congress proceeded in the 
demolition of the Federalist system of executive leadership, 
through a system of sabotage. They harassed the departments 
with demands for information.^® They stopped using the de- 
partments as agencies for formulating measures for their con- 
sideration and fell back on the cumbersome Committee of the 
Whole as in the first session of Congress before the depart- 
ments had been organized. The House began to flounder and 
lapse into confusion and incompetence, which provoked the 
disgusted Ames to write, “Congress is too inefiScient to afford 
stuff for a letter.” “ 

In the Fourth Congress Albert Gallatin sought to rescue 
the House from its confusion by getting a Ways and Means 
committee appointed, to the disgust of the Federalists and 
the alarm of some of the Republicans.®® Neverthless the 
House hesitated, drifted, and refused to assume responsibil- 
ity.®® Congress was suffering from just such a set of legislative 
circumstances as must have led John Stuart Mill to declare 
that while a legislature is the best way to get good laws it is 
the poorest kind of a body to make them.®^ The Republicans 
had rejected the competent agencies employed by the Feder- 
alists because they were executive. Internal organs then had 
to be devised and gradually a system of specialized standing 
committees began to develop and became a part of the Re- 
publican body of doctrine, constituting a kmd of corollary 
of the grand tibeory of the “sovereignty” of the legislature. 

Strange to say, the standing committee in America owes 
its origin to the rise of that type of committee in the British 
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Parliament as early as 1571.“® Eventually it disappeared there, 
owing, we may suppose, to the development of the cabinet 
system which rendered it scarcely necessary. Before tlie com- 
mittees had disappeared in England, however, they had been 
carried to America by the Enghsh colonists, where they de- 
veloped in the assemblies of the Middle and Southern colo- 
nies. Hie Revolutionary state governments witnessed a 
further development of this device and the multiplication of 
the committees. Hie Republicans now turned to these agen- 
cies, not as a matter of deliberate choice, but as a means of 
release from the debacle in Congress after it had refused to 
utilize the department secretaries any longer in shaping leg- 
islative proposals for consideration.®® 

Hie bitter disappointment of the Federalists at this sup- 
posed perversion of sound practice is reflected in their letters. 
Fisher Ames, from his seat as a member of the Fourth Con- 
gress, wrote to Hamilton, now practicing law in private life, 
"The efficiency of the government is reduced to its mini- 
mum, the proneness of the popular body to usurpation is 
already advancing to its maximum. Committees are already 
the ministers; and while the House indulges a jealousy of 
encroachments in its functions, which are properly delibera- 
tive, it does not perceive they are impaired and nullified by 
the monopoly as well as the perversion of information by the 
committees.” ®^ 

Several episodes of Washington’s administration served 
to contribute to the clarification of the relationship of Con- 
gress to the Executive. Hie first congressional investigation 
of an executive activity through a special committee was for 
the purpose of ascertaining the cause of the disastrous defeat 
of St. Clair s army by the Indians in 1791.®® A perusal of the 
debate reveals that Congress based its right to investigate on 
its control of the expenditure of public money. The House 
was not successful in its purpose when it summoned the sec- 

J, F. Jameson, ^'Origin of the Standing Committee System/' Pol Set* 
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retaries of War and of the Treasury to appear before it, but 
these oflBcials appeared before the congressional committee.®® 
The committee grew so bold as to ask the President for the 
papers pertaining to the St. Clair campaign. The position 
taken by the Executive was the result of several Cabinet 
meetings leading to the unanimous conclusion that: “first, the 
House was an inquest and therefore might institute inquiries; 
second, that they might call for papers generally; third, that 
the executive ought to communicate such papers as the pub- 
lic good would permit and ought to refuse tiiose the disclo- 
sure of which would injure tire pubhc . . . ; forurth, that 
neither the committee nor the House had a right to call on the 
head of a department who or whose papers were under the 
President alone, but that the conamittee should instract then: 
chairman to move the House to address the President.” °° 
When Washington in 1793 issued his proclamation of neu- 
trahty in the war that had broken out between France and 
England, he provoked a furious outburst of discussion of his 
constitutional powers. Not only were his political opponents, 
the Republicans, generally pro-French in sympathy but they 
had come to be the chief exponents of legislative “sover- 
eignty.” That any branch of the government other than Con- 
gress should seek to determine the pubhc policy was held to 
be in violation of sound constitutional interpretation. The 
proclamation, it was argued, was a clear case of executive 
usurpation. Did not Congress have the constitutional power 
to declare war and, by inference then, to determine peace? 
In Jefferson’s opinion, expressed in a letter to Madison, Wash- 
ington’s Proclamation that the nation was at peace was equiv- 
alent to declaring it would not go to war which took on the 
character of executive encroachment on the legislature. 
Moreover had not the President wantonly set at naught our 
treaty of alliance with France and broken our plighted faith? 
The situation provided Hamilton with an opportunity to seize 
his pen and write one of the most daring interpretations of 
the executive power of the President that has ever come from 
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the pen of a responsible commentator. After enumerating the 
specified constitutional powers of the President and contend- 
ing that it would be unreasonable to suppose that his powers 
were confined to these alone he continued: “The different 
mode of expression employed in the Constitution in regard to 
the two powers, the legislative and the executive, serves to 
confirm this inference. In the article which gives the legisla- 
tive powers of the government the expressions are ‘all legisla- 
tive power herein granted shall be vested in a Congress of the 
United States.’ In that which grants the executive power the 
expressions are ‘the executive power shall be vested in a Presi- 
dent of the United States.’ 

“The enumeration ought therefore to be considered as 
intended to specify merely the principal articles implied in 
the definition of executive power, leaving the rest to flow 
from the general grant of power, interpreted in conformity 
with the other parts of the Constitution and with the princi- 
ples of free government. The general doctrine of our Consti- 
tution then is that the executive power of the nation is vested 
in the President, subject only to the exceptions and qualifica- 
tions which are expressed in the instrument.” Whether or 
not Hamfltons arguments were a factor in determining the 
outcome, the doctrine or rule of interpretation appHed has 
stood with respect to the President’s power over unemuner- 
ated matters of foreign policy, but in regard to all other 
powers the President is still compelled generally to look to 
the specific grants of the Constitution or to the statutes. The 
Republicans did not let Hamilton’s exposition go unanswered 
but Madison, a.t Jefferson’s suggestion and under the pen 
name “Helvidius,” maintained that Hamilton derived his 
concepts of executive power from the prerogatives of English 
royalty and that “no citizen could any longer guess at the 
character of the government under which he lives.” 

So many controversies with England grovdng out of the 
Revolutionary War still remained imsettled that in 1794 
President Washington sent Chief Justice Jay to London to 
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negotiate a treaty. The anti-administration forces, bitterly 
disappointed at Washington’s proclamation of neutrality in- 
stead of a declaration of war against England in order to aid 
France, wanted no such treaty. When, in due time. Jay re- 
turned with a treaty containing extraordinary benefits for 
Federahst interests and not one item favorable to anyone 
south of the Potomac, the rage against it was, as Washington 
said, “like that against a mad dog.” Quite naturally the 
agrarians prepared to employ to the Hmit their strength in 
the lower house against implementing the despised treaty. 
In the House debate on a resolution calling on President 
Washington for Jay’s instructions and all the correspondence 
and documents relating to the treaty that it would not be 
improper to disclose, no less a statesman than Albert Gallatin 
rose to argue that a treaty is not a law without the approval 
of the House of Representatives. “To construe the Constitu- 
tion consistently,” he said, “we must attend to aU sections of 
it. To interpret particular clauses of it by themselves, invites 
absurdities. By one section, it is declared that a treaty is the 
supreme law of the land, that it operates as a law; yet it is 
to be made by the President and Senate only. Here will be an 
apparent contradiction; for the constitution declares that the 
legislative power shall be vested in three branches (Presi- 
dent, Senate, and House). By this construction there woifid 
appear to be two distinct legislatures. ... If still it is in- 
sisted that treaties are the supreme law of the land, the con- 
stitution and laws are also; and it may be asked which shall 
have the preference? Shall a treaty repeal a law or a law a 
treaty? Neitiier of these can be done. A law cannot repeal a 
treaty because a treaty is made with the concurrence of an- 
other party - a foreign nation — that had no participation in 
framing the law. ... It is a sound maxim in government 
that it requires the same power to repeal a law that enacted 
it.” Gallatin felt that to surrender this power would be tan- 
tamount to saying that the House abandons its share in legis- 
lation and consents that the power shall be centered in the 
other branches. Jefferson was so impressed by Gallatin’s in- 
«S Annals, 4tli Cong., 1st Session, pp. 471-74. 
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terpretation tih.at he thought it worthy of a place in the 
Federalist. 

Hamilton, in response to Washington’s request for advice, 
suggested that the information was wanted for the purpose 
of impeachment. Employing Hamilton’s phrasing, the Presi- 
dent refused the request in the resolution because the con- 
currence of the two houses was not required to give validity 
to a treaty and ‘Tsecause of the necessity of maintaining the 
boundaries fixed by the Constitution.®* He stated that a propo- 
sition that no treaty should be binding on the United States 
unless ratified by law was specifically rejected by the Phila- 
delphia Convention. The House then disclaiming any share 
in the treaty-maldng power, insisted on its right to use its 
judgment in deciding whether or not to appropriate money 
when such is required to carry out a treaty. 

It is impossible in our day to imderstand the heat gener- 
ated by the prolonged controversy over Jay’s treaty. The fate 
of the government seemed to be hanging in the balance. The 
Senate ceased its sittings. King bluntly declared that unless 
the House appropriated the required funds the Senate would 
regard all legislation at an end and the union dissolved.®® 
Finally the House, exercising its reco^ized constitutional 
freedom of judgment, appropriated the needed funds and an- 
other constitutional crisis had passed. 

President Washington resolutely rejected aU proposals that 
he serve a third term. Each presidential elector, in accord- 
ance with the provisions of the Constitution, was still simply 
casting ballots for two persons without designating which 
was intended for President and which for Vice President. 
Inchoate though parties stiU were, the presidential election 
of 1796 turned out to be practically a referendum on Jay’s 
Treaty; but Adams polled only three more electoral votes 
than Jefferson, which made the latter Vice President. Adams’ 
close election, in contrast with Washington’s two elections 
by unanimous votes, impaired from the very beginning of the 
administration his prestige as President. 

^ J. D. Richardson, Messages and Papers of the Presidents, I, pp. 194-96. 

Claude Bowers, Jefferson and Hamilton, pp, 298, 299. 
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Since the Federalists had recaptured the lower house in 
1796, why did they not promptly re-establish the organic con- 
nection with the executive department? For one reason their 
majority was slight and rather nominal in the lower house, 
and, because of the uncertain political complexion of some 
members, the Republicans sometimes had their way.®® Presid- 
ing over the Senate was Thomas Jefferson, the astute leader 
of the Republican opposition both in and out of Congress, a 
constant check on Federalist exercise of power. In the House 
of Representatives still remained Albert Gallatin, the excep- 
tionally competent leader of the lower house Republicans. 
There was no likelihood of the House of Representatives 
turning confidently to the secretary of the treasury, Wolcott, 
as they had once depended on Hamilton. Wolcott felt himself 
fettered and complained that “the management of the Treas- 
my becomes more and more difficult. The legislature will not 
pass laws in gross. Their appropriations are minute. Gallatin, 
to whom they yield, is evidently intending to break down this 
department, by charging it with an impractical detail.” For 
three years the Federalists retained or endured the Commit- 
tee of Ways and Means and then in 1800 re-established their 
old system by instructing the secretary of the treasury, at the 
opening of each session, to lay his financial proposals before 
them.®® 

It is not to be assumed that the Federalist governmental 
system now began to function again as in the first administra- 
tion of President Washington. The system at this time lacked 
a definite head like Hamilton within the government. Presi- 
dent Adams was hampered by the uncertain place of the 
department heads in die system. Usage had not yet given 
these officials their present-day status. It would scarcely be 
an exaggeration to say that during most of these four years 
a multiple executive of the department heads conducted the 
government except in the field of foreign affairs, in which 
President Adams was unquestionably the chief. 

JefiEerson, Works, VII, p. 1451. 

67 Hamilton, Works, ( 1851 ), VI, p. 279. 

68 Annals, 6th Cong., 1st Session, p. 709, 
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Several reasons had led Adams to retain Washington’s Cab- 
inet. For one thing the positions were unattractive and Presi- 
dents had great diffi culty in finding willing incumbents. Only 
a few years later President JefiFerson offered the position of 
Secretary of the Navy to five different persons in succession 
before getting the office filled. Shutting the officers out of 
Congress while still leaving them subject to congressional 
criticism and investigation had left the offices hardly worth 
holding. The department heads had not yet come to be con- 
sidered the personal representatives of the President and his 
executive subordinates. Adams’ retention of the old Cabinet 


lends plausibility to the idea that they were rather looked 
upon as a part of a permanent bureaucracy. The Constitution 
seemed to imply that they were to be considered as experts 
m their respective fields, sufficiently detached from the Presi- 
dent that he might “require their opinion in writing.” Since 
they were regarded as expert administrators, serving during 
good behavior and removable by impeachment, loyalty to 
die President was not yet looked upon as necessary. As late 
as 1829 we find William Wirt, Attorney General during the 
presidency of J. Q. Adams, writing to James Monroe to in- 
quire whether he ought to resign upon the inauguration of 
Andrew Jackson.” 

In consequence of these facts an anomalous situation de- 
veloped in the administration of President John Adams. 
Today the President would be considered the head of the 


party. But the Federalists denied the very legitimacy of politi- 
cal parties and never admitted that they themselves consti- 
tuted one. In their own minds “Federmists” and “patriots” 
were synonymous. They never openly effected a nationwide 
organization and bitterly denounced the opposition for having 
one. The local Republican organizations were “self-consti- 
tuted democratic societies” according to President Washing- 
ton. It was the Jeffersonian Republicans to whom Washington 
was pa)dng his respects in the Farewell Address when he 
stated that “all combinations and associations under whatever 


plausible character, with the real design to direct, control or 
J. P. Kennedy, Memoirs of Wittiam Wirt, II, p. 256. 
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awe the regular deliberations of the constituted authorities, 
are destructive of this fundamental principle, and of fatal 
tendency.” Thus a hard-and-fast ideology prevented the 
Federalists from institutionalizing party leadership in the 
presidency. 

In the late 1790’s the leader of the Federalists, if they 
had any, was an aggressive and talented private citizen, Alex- 
ander Hamilton, whom Adams rightly regarded as his politi- 
cal enemy. The department heads were Hamilton men. When 
Adams, in accordance with the constitutional provision, 
sought their advice, they turned to Hamilton and relayed his 
recommendations to Adams, who unwittingly put the phrases 
of his enemy in some of his presidential messages. "V^en at 
last Adams became convinced that he was the victim of 
treachery he reconstructed his Cabinet when his campaign 
for re-election was already in progress. This weakened Adams 
with the Federalists since their leaders discountenanced the 


President s disagreements with his Cabinet, which seemed 
more representative of the party than Adams did. Hamilton 
secretly circulated among the Federalists damaging letters 
opposing the re-election of Adams in the very midst of the 
campaign of 1800. So with the Federalists discredited by 
their extraordinarily unpopular Alien and Sedition Acts and 
divided on the re-election of Adams, the opposition could 
scarcely lose. By this time party lines were so tightly drawn 
that the blind voting of the Presidential Electors for “twO' 
persons” produced die tie between Thomas Jefferson and 
Aaron Burr. The House of Representatives broke the impasse 
by registering the xmdoubted will of the American people in 


choosing Jefferson. 

The first decade of the republic may be looked upon as a 
period of the trial-and-error method in seeking a working 
adjustment of the relationship between the Executive and the 
legislature, the net result of which was not decisive. The 
Federalists had started off the new government with a defi- 


70 J. D. Richardson, Messages of the Fresidents, I, p. 217. 

71 See W. E. Binkley, American FoUtical Farties: Their Natural History, 
pp. 50, 51. 
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nite and workable plan, the advantage of whicb was the plac- 
ing of the initiative in the shaping of legislation in the hands 
of the department heads. This, however, aroused the fears of 
the agrarian element because they regarded it as placing the 
center of governmental gravity in the Executive, which they 
considered the historic dwelling place of tyranny. When 
they captmred control of Congress they made short work of 
the Federalist plan, but their shifting of the preponderance 
of power to the House resulted in an inefSciency of its func- 
tioning only moderately relieved by establishing standing 
committees. Thus matters stood when the Federalists started 
their trek into oblivion. 
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CHAPTER III 

THE SOLUTION OF THE JEFFERSONIAN 
REPUBLICANS 


V V HEN the new century opened with the triumph of a 
coahtion of planters, grain-growers, and frontiersmen in the 
election of Jefferson, the great question was whether these 
Republicans possessed the capacity to solve the question left 
unanswered by the Constitution: How can the President and 
Congress function together to the accomplishment of the 
great ends of government? It remained to be seen how Jeffer- 
son would gear the Executive into the congressional organ- 
ization to the end that the Republican program might be 
carried out. In the light of party principles, legislative theory, 
and practice the solution seemed impossible, short of a mir- 
acle. Jefferson’s faith in the doctrine of separated powers was 
apparently as firm as almost a score of years earlier, when he 
had expormded it in his Notes on Virginia.^ Since then, how- 
ever, he had abandoned his extremely critical attitude toward 
the legislature and he had come, along with Republicans 
generally, to regard the federal Congress as the bulwark of 
tire agrarians against executive usurpation. Republican doc- 
trine made Congress the fundamental organ, the mainspring 
of government and peculiarly the agent of the people. This 
dogma could not be ignored now wiffiout inviting the charge 
of inconsistency and inviting party revolt. Congress under 
the Republicans could certainly not consistently turn to the 
heads of the executive departments for leadership, direction, 
or even aid in legislation. Had not the party rescued the con- 


1 Jefferson, Works, VII, p. 108. 
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stitutional powers of tire lower house a few years earlier by 
divorcing Hamilton from legislation, and, in effect, driven 
him hack to private hfe? 

If Jefferson looked back to survey the achievements of the 
Republicans in Congress, the prospects for the future were 
an^hing but reassuring. During the four years of Washing- 
ton’s second term the party had been in the majority in the 
lower house and had had an opportunity to assume responsi- 
bility and demonstrate their capacity as legislators. They 
could not complain that they were hampered in their plans by 
either the Senate or the Executive. Yet that period is singu- 
larly barren of legislative achievement, contrasting strikingly 
widi the preceding four years of constructive lawmaking. 
During the years that the Republicans had been in a majority 
they had distinguished themselves mainly as critics of Feder- 
alist policies. Could a party that had attained proficiency 
merely in obstruction be transformed into one of construc- 
tion? 

The greatest of all Jefferson’s difficulties was that in 1801 
he was at the head of an agrarian party of strict individuahsts. 
They were lacking in that solidarity of interests and capacity 
for compromising their internal differences that had charac- 
terized die Federalists and enabled Hamilton to direct a well- 
disciplined following. Jefferson’s recognition of this Republi- 
can defect is revealed in his admission to De Witt Clinton 
that “our leading friends are not yet sufficiently aware of the 
necessity of accommodation and mutual sacrifice of opinion 
for conducting a numerous assembly where the opposition, 
too, is drilled to act in phalanx on every question.” “ Moreover 
the Republicans as an agrarian group were woefully lacking 
in business acumen and practical experience which go far 
toward accounting for the Federalists’ proficiency in govern- 
mental matters. Jefferson lamented this lack in Republican 
congressmen. "We want men of business among them. . . . 
I am convinced it is in the power of any man who under- 
stands business and who vriU undertake to keep a file of the 
business before Congress and press it ... to shorten the 


s WrtHngs, VHI, pp. 282, 283. 
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sessions a month one year with another . . ® At one time 

early in the first session of Congress under Jefferson the 
Washington Federalist expressed doubt whether the House 
could proceed without adding more Federalists to the com- 
mittees, and somewhat later that same journal predicted that, 
in the absence of certain leaders, “the President’s sect in the 
House of Representatives will be obliged to relinquish the 
goodly work of reform for want of sufficient acquaintance 
with business to mature their plans and carry them into 
execution.” ^ 

How could a political philosopher, who was a proponent 
of separate powers and legislative supremacy co-ordinate his 
executive branch with a House of Representatives, a majority 
of whom consisted of undisciplined individualists? Strange 
to say, a hint of the answer to this question was given two 
months before Jefferson’s inauguration in a letter of John 
Marshall to Hamilton, refusing to use his influence as a mem- 
ber of the House to support me election of Jefferson in the 
House of Representatives. This letter contains a shrewd and 
prophetic observation. “Mr. Jefferson appears to me to be a 
man,” wrote Marshall, “who will embody himself with the 
House of Representatives. By weakening the office of Presi- 
dent, he will increase his personal power. He will diminish 
his responsibility, sap the fundamental principles of govern- 
ment, and become the leader of that party which is about to 
constitute the majority of the legislature.” ° Marshall foresaw 
that there would be no opportunity in the new government 
for a frank and responsible contact ■with Congress on the part 
of the Executive. Intrigue, as the Federalists saw it, was to be 
the means of integrating the political branches of the govern- 
ment. 

It ought to be said that the key to Thomas Jefferson’s suc- 
cess in the face of the apparently insuperable obstructions 
enumerated above is that he was not disturbed by charges 

» Ibid., p. 187. 

* Washington Federalist, Feb. 17 and Mar. 27, 1802. Quoted in Harlow, 
Legislative Methods, pp. 170, 171. 

5 Hamilton, Works, VI, pp. 501-03, quoted by A. J. Beveridge, Life of 
John Marshall, II, p. 537. 
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of inconsistency and he never let his philosophy prevent the 
exercise of his practical good sense. “What is practical must 
often control what is pure theory,” wrote Jefferson in 1802.® 
He was in earnest in his desire to change the trend the Feder- 
alists had given governmental procedure and policy. This 
great end, he thought, would justify whatever employment 
of the means at hand was necessary. It was his good fortune 
that, for the first time since the appearance of distinct and 
fairly coherent parties, the President of the United States was 
the actual and xmchallenged leader of the party in power. 

There was a hit of guile, as time was to reveal, in these 
words of modest self-denial with which the President closed 
his first message to Congress. “Nothing shall be wanting on 
my part to inform, as far as in my power, the legislative judg- 
ment, nor to carry that judgment into faithful execution.” 
This was a public gesture quite becoming in a Republican 
President. But when the House of Representatives had 
elected its Speaker and the committee chairmen had been 
appointed it was apparent to the discerning that lieutenants 
of the President occupied every key position. Nominally the 
President had not appointed them, but his wishes, confiden- 
tially expressed, had determined them jixst as surely as if he 
had formally and publicly nominated them. Here was the ful- 
fillment of Marshall’s prediction that Jefferson would “em- 
body himself in the House of Representatives.” In time it 
came to be an accepted practice, but this was the first time a 
President had had just such an opportunity and it was then a 
startling innovation. Into the competent hands of William 
Branch Giles fell the reins of congressional leadership. A 
fellow Virginian with the President, he commanded the nm- 
bounded confidence of his chief. Never before had a floor 
leader been the personal representative of the President. 

Soon it was being said, “In the House of Representatives 
Mr. Giles leads the ministerial phalanx, and is the only mem- 
ber whose capacity is adequate to the conducting of party 

® Quoted by C. A. Beard, Economic Origins of Jeffersonian Democracy, 
p. 4S7. 

^ Richardson, op. oit., I, pp. 331-32. 
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measures.” ® He was being called the “premier or prime min- 
ister of the day” ® in the congressional debates. The terms, 
“first lord of the treasury” and “chancellor of the excheq- 
uer,” were in use to indicate Giles’ leadership in the House. 
These expressions were not applied, as in Washington’s day, 
to executive heads but to the chairman of the Committee on 
Ways and Means, which was again a shift to be expected in 
a Republican regime. When a competent leader retired from 
Congress or one was deposed as Randolph was, Jefferson 
busied himself writing to able men outside of Congress be- 
seeching them to offer themselves as candidates. The depos- 
ing of Randolph from the chairmanship of the Committee of 
Ways and Means was due to his refusal to move the appro- 
priation the President desired for the purchase of Florida.^^ 
“The measure has been very reluctantly adopted by the Presi- 
dent’s friends, on his private wishes, signified to them in strong 
contradiction to the tenor of his public messages,” wrote John 
Quincy Adams. “His whole system of administration,” con- 
tinued Adams, “seems founded on the principle of carrying 
through the legislature measures by personal or official influ- 
ence.” In words reminiscent of Marshall’s prediction Sena- 
tor Pickering wrote that Jefferson tried “to screen himself 
from all responsibiHty by calling upon Congress for advice 
and direction. . . . Yet with affected modesty and deference 
he secretly dictates every measure which is seriously pro- 
posed.” It is no mean tribute to the political genius of 
Thomas Jefferson to say that this well-organized system 
worked with almost infallible precision, despite the fact that 
the machinery and its operation were concealed from the 
public. Through a hint dropped here, a diplomatic letter sent 
there, and a suggestion made to another the President had 


8 Washington Federalist, Feb. 17, 1802, quoted in Harlow, op* cit., 
p. 167. 

® Annals, 7th Cong., 1st Session, p. 666. 

Randolph to Gallatin in Henry Adams, Gallatin, p. 824. 

11 See letter to W. C. Nicholas, Thomas Jefferson, Writings, XI, p. 162. 

12 Gallatin to his wife. Henry Adams, Gallatin, p. 363. 

12 Memoirs, I, p. 403. 

' 1^ Quoted in Harlow, op. cit, p. 175. 
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his way. To the Federalists JeflFerson’s system constituted a 
sheer travesty of sound government. 

Nothing exasperated die Federalists more than the Repub- 
lican practice of adopting, when they attained power, some 
of the very devices they had so loudly condemned when 
employed liy the Federdists. They had once regarded it as 
particularly vicious and unconstitutional to refer matters of 
the House to Hamilton as Secretary of the Treasury. The Re- 
publicans had deliberately created a Ways and Means Com- 
mittee to end that practice. But now that a Republican, 
Albert Gallatin, was Secretary of the Treasury there seemed 
to be no impropriety in reviving the practice once so roimdly 
denounced, and they directed him to make reports and pro- 
posals to the House.^® Gallatin now attended committee 
meetings and he prepared at least one report for the Commit- 
tee on Foreign Affairs which was presented to the House. 
He seems to have been almost as active as Hamilton had been 
in steering measures through Congress. He shared vvdth the 
President the management of the party in that body. 

The Republicans appropriated another device of the Fed- 
eralists, the caucus, which they had vehemently condemned 
when it had been used effectively against them. In this extra- 
constitutional agency President, Cabinet, and congressmen of 
both houses could meet and circumvent the sacred dogma of 
separation of powers without doing violence to the tenderest 
Republican conscience. This organization seems to have been 
mentioned for the first time in a congressional debate in 1802 , 
the member who spoke the word being called to order for it,” 
as was also Josiah Quincy half a dozen years later for the same 
offense.^® In spite of the fact that the Federalists had been the 
first to use the caucus, they now condemned it when em- 
ployed by the Republicans. Coming to a definite understand- 
ing in the caucus, the party membership would come on the 
floor prepared to present a united front. Jefferson himself is 


Annds, 7th Cong., 2ad Session, pp. 567-68, 664. 
Printed in Gallatin, Writings, I, pp. 435-46, 

3-7 Annals, 7th Cong., 1st Session, p. 480, 

Ibid., 10th Cong., 2nd Session, p. 1143. 
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alleged to have presided over some sessions of the caucus. 
On the floor of the House his personal representative was at 
hand to hold doubtful members in line.’^® 

By 1808 the caucus had become powerful enough to pass 
from being an instrument for executive control of Congress 
and start on its career of the control of the Executive. JeflEer- 
son like Washington had firmly refused a ibird term. Madi- 
son, his Secretary of State and long his protege, as Jefferson's 
favorite, was the heir apparent. Thus he became the almost 
unanimous choice of the Republican caucus as the presiden- 
tial candidate and the Electoral College did little more than 
execute the logic of the situation.^® 

Soon after his inauguration, however, it became evident 
enough that the “Father of the Constitution” had been mis- 
cast in the role of President of the United States. Madison’s 
personality forbade his playing the part of the leader that 
Jefferson had been. A little clique in the Senate would not 
even permit him to determine his own Cabinet. The relations 
with England and France were critical and Madison wanted 
to make Gallatin Secretary of State. The senatorial clique 
prevented this and compelled him instead to appoint the 
incompetent Robert Smith.^^ Gallatin remained in his old 
position of Secretary of the Treasury but now that Jefferson 
was no longer President the government was leaderless and 
Gallatin’s hifluence in the lower house was reduced. He 
drafted what was known as Macon Bill Number One but his 
enemies in the Senate defeated it.®^ He very much desired 
that the Bank of the United States be rechartered but the 
House defeated that. There is no evidence that Madison ex- 
erted any influence whatever toward the rechartering of this 
first Bank at the time of the charter’s expiration.^® 

In the absence of a leader in the presidency such as Jeffer- 
son had been Congress lapsed into the old confusion that had 

^9 Wasliington Federalist, Feb. 21, 1802, cited by Harlow, op. cit, 

p. 188. 

20 J. Q. Adams, op, cit,, I, p. 507. 

21 Henry Adams, History of the United States^ V, pp. 5-12, 

22 Adams, Gallatin^ pp. 413, 415. 

23 ihid,, p. 427. 
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characterized it in Washington’s second term when the Re- 
publicans were in control of the House. One cannot imagine 
Madison writing as Jefferson did more than onqe to induce 
some leader to enter Congress. A single episode reveals the 
confusion in the first Congress during Madison’s administra- 
tion. The lower house was endeavoring to reduce the military 
and naval establishment. A resolution to that effect was car- 
ried by a vote of 60 to 31. Resolutions to carry out the details 
were offered, “but no sooner did the House go into committee 
[of the Whole] than the members astonished themselves by 
striking out each section in succession. Gunboats, frigates, 
navy yards, and marines each managed to obtain a majority 
against reduction.” The results of the first session of the 
Eleventh Congress were succinctly summarized by John Ran- 
dolph in a letter to Nicholson; "We adjourned last night a 
httle after twelve, having terminated a session of more than 
five months by authorizing a loan of five millions and all is 
told. The incapacity of the Government has long ceased to be 
a laughing matter. The Cabinet is all to pieces and die two 
Houses have tumbled about their own ears.” ““ 

Madison’s lack of leadership was matched by his lack of 
decision. So cautious were his communications to Congress 
that some of them were almost unintelligible. His message of 
January 3, 1810,^® provoked Crawford of Georgia to declare, 
“This message in point of obscurity comes nearer my idea of 
a Delphic oracle than any state paper which has come under 
my inspection. It is so cautiously expressed that every man 
puts what construction on it he pleases.” 

The repeated defeats of Madison on measures he desired 
passed amounted to votes of lack of confidence. Under a 
parhamentary system the government would have fallen and 
a new one been estabhshed or an election held to test the senti- 
ment of the country. John Randolph, again writing to Nichol- 
son, expressed his contempt by declaring, “The truth seems to 


2* Henry Adams, History of the United States, V, p. 204. 

25 Quoted, ibid., p. 209. 

2® Richardson, op. cit,, 1, p. 478. 

27 Annals, lltii Cong., 1st Session, p. 544, 
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be that he ( Madison) is President de jure only. Who exercises 
the office de facto I do not know but it seems agreed that 
there is something behind the throne greater than the throne 
itself.” Concerning Gallatin, “If his principal will not support 
him by his influence against the cabal in the ministry itself as 
well as out of it he ought to resign.” Gallatin did indeed 
ultimately offer his resignation on tihe ground that the Cabinet 
was divided.^® 

With the assembling of the Twelfth Congress after a “tidal 
wave” in the elections of 1810, practically a new generation 
entered the arena of national politics and took charge of the 
federal government. Seventy of its one hundred thirty mem- 
bers were young men who could scarcely, if at all, remember 
the Revolutionary War.®“ A considerable proportion came 
from the new Western states. They were an impatient group, 
exasperated with the temporizing foreign policies of Jefferson 
and Madison. The outstanding Western member, Henry Clay, 
was elected Speaker of the House the first day of his service 
in it. He had served his apprenticeship in that office, with its 
peculiarly American development, in the legislature of Ken- 
tucky and he knew from experience the possibilities of leader- 
ship inherent in the position. In colonial times the Speaker of 
the popularly elected assembly had provided the one official 
rallying point of the people against royal encroachment as 
personified in the governor. This trend continued after the 
Revolution in the state assemblies. The earliest speakers of 
the national House of Representatives, however, assumed 
rather the function of an impartial moderator. The floor 
leader was the outstanding partisan leader of the majority, 
as we have seen manifested in Jefferson’s constant concern to 
secure a competent congressman for that position. 

Clay brought to the Speaker’s office not only the prestige 
that had accumulated through its historical development but 
also the commanding personality of a bom leader of men. 
Under the circumstances Madison could scarcely have re- 

28 Adams, Gallatin^ pp. 430-31. 

29 Gallatin to Madison, Mar. 1811, Gallatin, Writings^ I, pp. 495—96. 

29 Henry Adams, History of the tfnited States, VI, p. 122. 
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covered executive initiative even if he had been disposed to 
do so. Gallatin did make a vain attempt to resume his former 
relations with Congress.®^ Mastery of the government passed 
rapidly into the hands of the House of Representatives and 
the Executive could only follow. Clay, exercising his power 
of appointment, promptly organized his committees for war.®® 
His own lieutenants, Calhoun, Grundy and Porter, were 
placed on the Committee of Foreign AjSairs. These energetic 
young men proceeded to take the control of foreign policy 
out of the hands of the President, the clear intent of the Con- 
stitution to the contrary notwithstanding.®® The pioneer West- 
erners whom these young “War Hawks” represented were 
seething with indignation against Madison, who seemed to 
be submitting tamely to British tampering with the Indians 
and outrages against American seamen. Moreover, these 
pioneers had been suffering from depressed agricultural 
prices which they attributed to the failure of the administra- 
tion to extract trade concessions from the traditional enemy. 
Before long the “War Hawks” were demanding war. Clay took 
the initiative in this matter. Madison was kept in uncertainty 
as to renomination for a second term and action of the caucus 
on that matter was delayed until the pressmre upon Madison 
made a war policy certain. Finally on June 1 Madison recom- 
mended war. Congress had enforced its will on the Execu- 
tive.®^ 

The congressional caucus, which had been employed by 
Jefferson as an integrating agency co-ordinating the Execu- 
tive and the legislature, was no longer serving the Executive 
for that purpose but was used by congressional leaders now 
for securing party solidarity in putting their program through 
Congress. The executive branch was being tied to the legisla- 
ture through the developing system of congressional commit- 
tees. In time there came to be a committee in the lower house 
corresponding to each executive department, such as war, 

31 Ibid., pp. 127, 128. 

33 Annah, 12 Cong., 1st Session, p. 343. 

33 lUd., p. 373. 

3* See D. R. Anderson, “The Insurgents of 1811,” American Historicd 
Association Reports ( 1911) I, p, 174. 
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navy, foreign afFairs, post office, and -ways and means.®® Some- 
times the legislative, sometimes the executive side exerted the 
greater influence, depending on which included the stronger 
personalities. 

Certainly during Madison’s administration, especially on 
domestic problems. Congress looked to the department heads 
rather than to the Chief Executive. For example, the first 
Bank of the United States had been chartered in 1791 upon 
the recommendation of Secretary of the Treasury Hamilton. 
In 1811 Secretary of the Treasury Gallatin recommended re- 
chartering and, though the recommendation was rejected, a 
precedent had been established. When in 1816 the movement 
to charter a Bank of the United States started again, the 
House raised objection to the measure being considered un- 
less “the proposition came in at the proper constitutional 
door.” We have the opinion of Representative Thos. P. Gros- 
venor that “if such a necessity existed he wished the govern- 
ment to come forward and declare it, and not shrink from the 
responsibility of recommending the measure.” Representative 
Gaston thought the recommendation ought to come from the 
Executive.®® Evidently this did not mean the President since 
the Secretary of the Treasury then recommended the incor- 
poration of a bank in his next report to Congress and the bank 
bill was framed along the lines recommended by the secre- 
tary.®^ One cannot conceive of Madison’s vigorously promot- 
ing the chartering of the bank and there is no more evidence 
of his promoting actively the movement in Congress in 1816 
than there is that he had made the slightest gesture toward 
aiding his anxious Secretary of the Treasury, Albert Gallatin, 
in his earnest but futile efforts to persuade Congress to re- 
charter the first bank m 1811.®® He did nothing with the tariff 
beyond the formal recommendations of two messages, and 
the legislation on internal improvements provoked only the 
employment of his negative in a veto message. “Madison 

L. G. McConacliie, Congressional Committees^ pp. 352-53. 

Annals, 13th Cong., 2nd Session, pp. 1942, 1945. 

37 Ibid,, 13th Cong., 3rd Session, pp. 403, 604; 14th Cong., 1st Sessio 
pp. 494-514, 1229-33. 

38 Adams, Gallatin, p. 427. 
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could hardly have played a less important part ” concluded 
Professor Harlow, “dining those eight uncomfortable years 
if he had remained in Virginia.” 

In 1816 James Monroe was elected to the presidency with 
no more than a token opposition by the now rapidly vanish- 
ing Federalists. While Monroe had a happier career as Presi- 
dent than his immediate predecessor he did no more than 
Madison to check the momentum of congressional aggran- 
dizement. The outstanding conflict in Congress during 
Monroe’s eight years was flie prolonged struggle over the 
admission of Missouri, which was terminated by the famous 
compromise. There is no doubt of the President’s deep con- 
cern over the nation-rocking controversy and the fierce sec- 
tional feeling it provoked. Unlike Jefferson, but like Madison 
in such circumstances, he kept aloof from congressmen, 
merely holding in reserve his veto power if the measure as 
finally enacted should appear to be unconstitutional. His 
letters revealed an attitude of detachment, a hands-off policy, 
with respect to the activity of Congress.*® It was shortly after 
this , and at the time of Monroe’s second inauguration that 
Clay gave his opinion that “he considered the situation of our 
public affairs now as very critical and dangerous to the ad- 
ministration. Mr. Monroe had just been re-elected with ap- 
parent unanimity, but he had not the slightest influence on 
Congress. His career was considered as closed. There was 
nothing further to be expected by him or from him. Looking 
at Congress, they were a collection of materiels, and how 
much good and how much evil might be done with them, 
accordingly, as they should be well or ill directed. But hence- 
forth there was and would not be a man in the United States 
possessing less personal influence over them than the Presi- 
dent.” " 

While Clay’s opmion is that of an unfriendly critic it would 
be difficult to discover evidence to iavalidate his poor opinion 
of Monroe’s influence with congressmen. A quite similar view 

Op. cit., p. 196. See also Adams, GaUaUn, pp. 388-91, 

Monroe, Writings, VI, pp. 115, 116, 159, 161. 

« J. Q. Adams, op. cit., V, p. 324. 
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was expressed by Representative William Plumer, Jr., of New 
Hampshire, who thought that “the very President who is just 
re-elected with but one dissenting voice throughout the Un- 
ion, is not only the least deserving of all our Presidents but has 
actually at this moment fewer real friends and admirers, and 
less influence than any of his predecessors had. . . . We have 
lately given a pretty strong proof of the little influence pos- 
sessed by the Administrations over the House of Representa- 
tives by the passage of the Army Bill. The Secretary of War 
and all his friends, in and out of doors, opposed by every ex- 
pedient in their power — the President was known to be 
against it — and probably other members of the Cabinet — 
but it was carried notwithstanding many defects in the details 
of the bill by an overwhelming majority.^^ A similar proof was 
given last year in the refusal of the House to proceed with the 
Yellow Stone Expedition, after the President had informed 
us that it was a subject of very great importance in which he 
took a particular interest and was wiUing to incur great re- 
sponsibilities to secure its success.” 

Had Monroe possessed but a trace of Jefferson’s leadership 
in Congress he might have concerned himself over who was 
chosen Speaker of tlie House. The opportunity to take a part 
in this matter came to the President but he refused to have 
anything to do with it.^‘ To such an extent had the pubhc in- 
terest now become centered in the activities of Congress, 
particularly the lower house, that the election of the President 
had ceased, for the time being, to be connected intimately 
with pubhc pohcies. The time would come erelong when a 
presidential election could not follow by a few months such 
a furious conflict as the Missouri question without its being a 
vital issue in the election of the President. It is indicative of 
the minor significance the pubhc attached to the presidential 
oflSce, so far as governmental pohcies are concerned, that the 

^2 The vote was 109 to 48, Annals, 16th Cong., 2nd Session, pp. 936—37. 

43 William Plumer, Jr., The Missouri Compromise and Presidential Poli- 
tics, 1820-25, Letters of William Plumer, Jr, (E. S. Brown, editor). Missouri 
Historical Society. It was Plumer who cast the one electoral vote against 
Monroe in 1820, thereby preventing his unanimous re-election. 

J. Q. Adams, op. cit,, V, pp. 428, 431, 434. 
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devastating financial panic of 1819 had not the slightest effect 
on Monroe’s re-election in 1820. The most one-sided election 
in the history of the United States excepting that of Washing- 
ton was the all but unanimous re-election of James Monroe 
in the midst of a terrifying business depression. Twenty years 
later Van Buren found a depression a decisive factor in pre- 
venting re-election and no President since has been able to 
overcome the handicap of such a calamity during his term 
and win a re-election. 

A striking example of Monroe’s disposition to defer to Con- 
gress appears, of all places, in the field of foreign relations. 
The Spanish provinces of Soutia America had apparently 
decisively established their independence. In due time the 
government of the United States was confronted with the 
question of the recognition of the new governments. This 
might be presumed to be exclusively an executive function. 
Monroe, however, sent a message to Congress in which, 
among other things, he said, “V^en we regard, then, the 
great length of time, which this war has been prosecuted, the 
complete success which has attended it in favor of the Prov- 
inces, the present condition of the parties and the utter in- 
ability of Spain to produce any change in it, we are compelled 
to conclude, that its fate is settled, and that the Provinces 
which have declared their independence and are in enjoy- 
ment of it ought to be recognized.” In the closing paragraph 
the President refers twice to the measure (recognition of 
independence) he is “proposing” evidently to Congress and 
closes the message with the sentence: “Should Congress con- 
cur m the view herein presented, they wiQ doubtless see the 
propriety of makmg the necessary appropriations for carry- 
ing it into effect.”*® Apparently die President was implying 
that he would exercise his constitutional power of recognition 
if Congress would agree to provide for the diplomatic and 
consular representatives required for the governments to be 
recognized.*® 

Richardson, op. cit, II, pp. 117, 118. 

On the history of the Jeffersonian Republican party see W* E. Binkley, 
op. cit. Chapter IV. 
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By 1825 the presidency must almost inevitably have been 
at a disadvantage in its relations with Congress because of 
the part the latter had for a quarter of a century been playing 
in the election of the President. Jefferson had been elected 
for his first term by the House of Representatives and was 
renominated by the caucus which also, four years later, duti- 
fully nominated Jefferson’s personal choice, Madison, as his 
successor. Henceforth, however, the Republican caucus 
ceased to be an instrument whereby the Executives con- 
trolled Congress. By 1812 it was the means by which the new 
masters of the House of Representatives laid down, by impli- 
cation at least, the conditions on which Madison was renom- 
inated by the Repubhcan caucus, and in 1825 the House itself 
elected John Quincy Adams President. Monroe was twice 
nominated by the Republican caucus. Thus in the first quarter 
of the century Congress, by direct election or through the 
caucus, had chosen every President. So merely nominal was 
the opposition of the Federalist party that the Electoral Col- 
lege had done little more than ratify whatever choice the 
Repubhcan caucus made. The constitutional framers had 
considered the election of the Executive by the legislature 
and had rejected it in order to protect the independence of 
the Executive but a chain of circumstances had come to pass 
that practically reversed their decision. Such a long trend in 
the actual process of choosing the President must inevitably 
have left its mark upon the oflBce. Jefferson, through the force 
of his personahty, delayed the effect, but Madison and Mon- 
roe offered no such resistance to congressional subordination 
of the presidency. 

An important factor in this decline of the presidential office 
was the practical extinction of our two-party system by the 
1820’s.’‘^ Nothing gives more vitality to our party system to- 
day than the quadreimial struggle to win the stakes of power 
and prestige vested in the great office. By 1816, however, the 
Federalists had given up an hope and had indeed become so 
insignificaiit that it became customary to disparage political 

Charles S. Sydnor, “The One-Party Period of American History,” Am. 
Hist. Rev., LI (April, 1946), pp. 439 ff. 
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parties. “Now is the time to exterminate the monster called 
party spirit,” wrote Andrew Jackson to President-elect Mon- 
roe in 1816. “The chief magistrate of a great and powerful 
nation should never engage in party feelings/’ continued this 
future prince of partisans, and father of Jacksonian Democ- 
racy. By 1820 the presidential electors in Massachusetts who, 
of course, all voted for Republican Monroe, consisted of 
seven old-line Republicans and eight former Federalists, 
among whom were Ex-President John Adams and Daniel 
Webster. Four years later, however, there were four presi- 
dential candidates — Crawford, Clay, Adams, and Jackson, 
all Republicans. Under the circumstances the votes of the 
Electoral College were too scattered to give any one a major- 
ity, whereupon the House of Representatives elected Adams. 

Indeed, it is scarcely too much to say that by 1825, unless 
the trend were checked, the presidency bade fair to repre- 
sent, in time, not much more than a chairmanship of a group 
of permanent secretaries of die executive departments to 
which Congress at times paid more attention than to the Presi- 
dent. Since Jefferson, no President had appointed a com- 
pletely new Cabinet and this permanency of tenure had its 
inevitable effect on the incumbent’s idea of the position. We 
have already noted the case of William Wirt. Monroe had 
appointed him Attorney General and John Quincy Adams 
had retained him in that position. In 1829 he wrote to Monroe 
to inquire whether he ought to offer his resignation upon the 
inauguration of Andrew Jackson as President.*® Thp later con- 
ception of the department heads as the trusted personal repre- 
sentatives and advisers of the President, and hence obligated 
to loyalty to him, is not at all apparent. 

The most convincing evidence that the executive heads 
were then thought of as just administrative officials rather 
than the President’s trusted official family is found in the fact 
that President John Quincy Adams wanted to retain in the 
Cabinet Crawford, who was associated with Calhoun in con- 
solidating the South against the administration. Adams de- 
sired to appoint Jackson Secretary of War despite the fact 

^8 J. P. Kennedy, op* dt., p. 256. 
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that he was smarting over the loss of the presidency through 
the alleged “corrupt bargain” between Adams and Clay. The 
President refused to break with Postmaster General McLean, 
though cognizant of his activities in behalf of Jackson.*® Not 
only did the persoimel of the Cabinet not necessarily change 
wiih the election of a new President, but for a quarter of a 
century through the process described above Congress had 
merely promoted the Secretary of State to the Presidency, 
that is to say, among other things, to the chairmanship of the 
group or heads of executive departments. Thus, Jefferson's 
Secretary of State, Madison, followed him as President; Madi- 
son’s Secretary of State, Monroe, became tire next President; 
and in turn Monroe’s Secretary of State, John Quincy Adams, 
was elected by Congress as his successor. 

So thoroughly established had this practice become, so 
generally accepted was the precedent, that when John Quincy 
Adams appointed Clay Secretary of State in 1825 it was said, 
as a matter of course, that Clay was “in the succession” to the 
presidency. And when the established usage was discredited 
and broken up by the election of Jackson a political sensation 
was created. A visiting foreigner with a keen and penetrating 
insight into political realities in America might have contrib- 
uted an interesting chapter on our tmwritten constitution 
in 1825. He might have observed that under the circum- 
stances of congressional influence on presidential elections 
these events did not constitute popular referenda on presi- 
dential policies. But m any case the end of an era was near at 
hand and the coming revolution was to change definitely the 
relative importance of the political branches of the govern- 
ment and leave no question as to the location of the center 
of gravity in the government. 


See Dictionary of American Biography, I, p. 87. 



((( 66 ))) 


CHAPTER IV 

THE JACKSONIAN REVOLUTION 

m 

T. ADMINISTRATION of John Quincy Adams marked the 
end of an era. Madison and Monroe had not been tempera- 
mentally equipped to play the part of decisive leaders in their 
relations vnth Congress. Adams was a more vigorous execu- 
tive but he was baffled by circumstances that made a happy 
leadership impossible. The era of one-party government was 
drawing to a close. The mid-term elections of 1826 gave a 
heavy majority against an administration for the first time 
in American history.^ The opposition consisted of the per- 
sonal followers of Andrew Jackson, embittered by the defeat 
of their candidate in the recent election of Adams by the 
House of Representatives when Jackson had already received 
a plurality of the popular vote cast for the four candidates. 
They looked upon Adams as the beneficiary of a “corrupt 
bargain” by which Clay was alleged to have delivered his 
following to Adams and, moreover, as a party to the crime 
as they assumed to be implied by his rewarding Clay with an 
appointment to the position of Secretary of State.^ Both 
houses were antiadministration and in a spirit of vengeance 
the opposition faction broke with a well-established prece- 
dent and organized the committees of the House on a four-to- 
fhree ratio against the administration. This meant the end, 
for the time being, of the quite practical co-operation be- 
tween the congressional committees and the executive de- 
partments dealhig with the same governmental services. The 
administration could not get its measures effectively pre- 
sented to Congress.® Disregarding the Presidents messages 

1 Dictionary of American Biography^ I, p. 87. 

2 Thomas H. Benton, Thirty Years View, I, p. 55. 

» Ibid., p. 92. 
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and program, Congress spent its energy in a grand inquest 
into the conduct of the Executive. Only the absence of great 
issues prevented serious conflict between Congress and the 
President. 

The social unrest induced by the severe and prolonged 
depression of the 1820’s was destined to produce a major 
political revolution. There then took possession of the Ameri- 
can masses a conviction that the old governing class, the 
rural and urban gentry, had betrayed its trust by neglecting 
the welfare of the people. Only the discovery of a leader who 
could symbolize justice for the common man was needed to 
channelize this conviction into political action. For this pur- 
pose the Anti-Adams politicians drafted Andrew Jackson, the 
hero of New Orleans, and the translation of the theory of 
popular sovereignty into an established fact was at hand. In 
18^ the re-election of Adams was prevented by the concen- 
tration of the opposition on the election of Jackson in his 
stead. 

Jackson became the first President since Washington to be 
chosen in a manner involving Congress neither for nominat- 
ing the candidate by the congressional caucus nor outright 
election by the House of Representatives as in the cases of 
Jefferson in 1801 and John Quincy Adams in 1825. Jackson’s 
election was also practically coincident with the cessation of 
the choice of presidential electors by state legislatures and 
with the prevalence of popular election of them.* Conse- 
quently he may be said to have been the first popularly elected 
President of the United States and his career in the executive 
office is strongly colored by his firm conviction that he bore 
a mandate fresh from the hands of the "sovereign” people. 
This will be revealed in the famous papers he produced as a 
result of the controversies his unprecedented conduct in 
office provoked. Moreover President Jackson enjoyed the 
support of a friendly majority in the lower house and the com- 
mittees were once again organized for effective co-operation 
with the administration.® 

4 Alexander Johnson, History of American FoUtics, p. 102n. 

5 T. H. Benton, op. cit., p. 121. 
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The place of the President in the American constitutional 
system may be said to have been the outstanding constitu- 
tional question raised by Jackson’s eight years in the presiden- 
tial office. The Jeffersonian method of achieving mastery 
through secret influence with Congress had proved tran- 
sient. Since the presidency of Jefferson the American pohtical 
background had been transformed through the growth of the 
trans-Allegheny population and the diffusion throughout the 
older states of the doctrine of popular sovereignty with its 
practical manifestation in universal, white manhood suffrage. 
Here was a factor of enormous potency just as certain to leave 
its impress upon the character of the presidential office as had 
the congressional caucus. Nothing had more to do with the 
rescuing of the presidency from the hegemony of the con- 
gressional caucus and making it peculiarly the people’s office, 
a rallying point of the agrarian and laboring masses. “As a 
matter of plain fact,” wrote McLaughlin, “we only exagger- 
ate and over emphasize when we say that Jackson was in 
stark reahty the first President of the American people.” ® 

This transformation of the presidency from a congressional 
to a popular agency was not to take place without a gigantic 
struggle, which came to a head in Jayson’s veto of the bill to 
recharter the second Bank of the United States four years 
before the expiration of its charter. The first Bank of the 
United States had been chartered in 1791 by act of Congress 
upon the urgent advice of Secretary of the Treasury Hamil- 
ton against die opposition of the agrarians. Though a private 
corporation the federal government owned one-fiifth of the 
capital stock and the Bank was used as a fiscal agency for 
federal funds, at the same time that it furnished ihe nation 
with a sotmd currency and exerted a salutary check on the 
inflationary tendency of state banks by presenting their paper 
currency to them for redemption and compelling them to 
maintain an adequate specie reserve for that purpose. 

Because of its deflationary tendency the B. U. S. was ex- 
traordinarily unpopular in the newer sections at the same time 
that it stirred up deep-seated animosity as a monopoly, in fact, 
* A. C. McLaughlin, Constitutional History of United States, p. 423. 
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a super-monopoly. In 1811 this opposition had prevented the 
rechartering of the Bank. Financial disaster consequently 
followed during the War of 1812, culminating in widespread 
suspension of specie payment and the practical bankruptcy of 
the United States Treasury. Profiting by this disastrous ex- 
perience, Congress chartered a second bank in 1816. In the 
1820’s this bank also became extraordinarily unpoptdar in the 
rural West through wholesale foreclosures of mortgaged farm 
land. Strangely unaware of this animosity. Senator Henry 
Clay sought to make political capital and perhaps advance his 
presidential candidacy by confronting Jackson with a meas- 
ure rechartering the bank in 1832, four years before the ex- 
piration of the charter. If Jackson should decide to veto the 
bill. Clay beheved it would ruin him politically, strengthen 
the National Republicans, as the Anti-Jackson party was now 
called, and perhaps make Clay the next President. 

Jackson decided against the Bank Bill and his veto message 
is a landmark in the evolution of the presidency. For the first 
time in American history a veto message was used as an. in- 
strument of party warfare. Through it the Democratic party, 
as the Jacksonians were now denominated, dealt a telling 
blow to their opponents, the National Repubhcans. Though 
addressed to Congress, the veto message was an appeal to the 
nation. Not a single opportunity to discredit the old ruling 
class was missed. It utilized the bitterness of the state banks 
against the monster bank, the poor man’s envy of the rich, and 
the nativist prejudice against the foreigners who owned con- 
siderable stock in the Bank. So adroitly was it phrased that 
the common man saw in it the apt expression of his own senti- 
ments. It became a Democratic campaign document and 
even the National Repubhcans with the fatuity of reaction- 
aries printed and distributed widely the veto message in the 
confidence that it would end the political career of President 
Jackson. Instead it contributed powerfully to his overwhelm- 
ing re-election. 

Half a dozen years before the veto message Marshall, re- 
porting the opinion of the Supreme Court, in McCidloch vs. 
Maryland, had declared that Congress had the power to 
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establish the Bank of the United States. With such a prec- 
edent the National Republicans were dumbfounded by- 
Jackson’s argument in the veto message that the Bank was 
unconstitutional. At this point he had made the suggestion 
that if he had been asked, he would have been ready to lay 
before Congress a bank bill that could not have been criti- 
cized on the ground either of constitutionality or expediency.’^ 
Somehow the apparent audacity of the President’s suggestion 
fairly took the breath of the Senate majority including, as it 
did, such eminent National Republicans as Webster and Clay. 
The latter sarcastically declared that if the President were to 
furnish the draft for laws the country should be governed by 
“ukases and decrees” and not be subject to the useless expense 
of Congress.® 

The President seems to have been protesting against the 
failure of the congressional committees to consult in advance 
the views of the administration through the Treasmy Depart- 
ment. It was thus a request that established procedure be 
followed, the procedure practiced in aU previous legislation 
with respect to the bank. Hamilton had laid before Congress 
the proposal for the first bank, and we have seen Gallatin in 
that oflSce in 1811 beseeching Congress to recharter the bank. 
It was shown above tliat Congress even insisted upon the 
proposal of the second bank coming from the Executive.® 
President Jackson’s suggestion becomes a reasonable one in 
the light of all the previous legislation on this subject. Why, 
then, the violent wrath of the senators? 

The debate m the Senate on the veto of the bank bill marks 
the first appearance of that House in a prominent role, partic- 
ularly in the capacity of an organ to check the Executive. The 
great debates on the organization of the government and on 
Hamilton’s financial program took place in the lower house. 
The lower ho-use held the center of the stage during the great 
controversies preceding, throughout, and following the War 
of 1812 and was still prominent in the debate on the Missouri 

Richardson, op. dt, II, p. 589. 

8 Von Holst, Constitutional History of the United States, II, p. 45. 

^ Supra, p. 59. 
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Compromise. Gradually, however, the leaders who had main- 
tained the pre-eminence of the House of Representatives 
were being graduated into the Senate, which, by the time of 
Jackson s presidency, was rapidly becoming the chief formn 
for the discussion of national issues. President Jackson and his 
partisans held the House in their firm control but the Senate 
was untrammeled and in a position to challenge the Presi- 
dent’s policies and pretensions as to executive prerogative. 

This veto of the bank bill which stirred the Senate so pro- 
foundly contained the famous passage setting forth Jackson’s 
opinion that the three great departments possessed co-ordi- 
nate power to determine questions of constitutionality. It had 
been contended by the proponents of the bank that since the 
Supreme Court, in the opinion given in tire case of McCulloch 
vs. Maryland, had decided that Congress could constitu- 
tionally charter a hank then the opponents ought no longer 
to raise the question of constitutionality on any bank bill. 
Webster had said, “One bank is as constitutional as another 
bank.^° That question, it was claimed, should be regarded 
as settled and no longer debatable. In endeavoring to dispose 
of this point, the President had written, “If the opinion of the 
Supreme Court covered the whole ground of this act, it [stiU] 
ought not to control the co-ordinate authorities of the Gov- 
ernment. The Congress, the Executive and the Court must 
each for itself be guided by its own opinion of the Constitu- 
tion. Each public oflBcer swears that he will support it as he 
understands it, and not as it is understood by others. It is as 
much the duty of the House of Representatives, of the Senate, 
and of the President to decide upon the constitutionality of 
any bill or resolution which may be presented to them for 
passage or approval as it is for the supreme judges when it 
may be brought before them for judicial decision. The opin- 
ion of the judges has no more authority over Congress than 
the opinion of Congress over the judges, and on that point 
the Resident is independent of both. The authority of the 
Supreme Court must not, therefore, be permitted to control 
Congress or the Executive when acting in their legislative 
Daniel Webster, Writings and Speeches, VI, p, 174. 
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capacities, but to have only such influence as the force of their 
reasoniug may deserve.” 

Such constitutional doctrine drew from the National Re- 
pubhcan lawyers of the Senate opposition a prompt and em- 
phatic denial. Webster, alarmed at die threatened specter of 
tyranny stalking through the land, struck back with the con- 
summate skill of the great advocate. “According to the doc- 
trines put forth by the President,” he declared on the floor of 
the Senate, “although Congress may have passed a law, and 
although the Supreme Court may have pronounced it consti- 
tution^, yet it is nevertheless no law at all, if he, in his good 
pleasure see fit to deny its effects; in other words to repeal 
and annul it. . . . Statutes are but recommendations, judg- 
ments are no more than opinion. Both are equally destitute 
of bmdmg force. Such a universal power of judging over the 
laws and over the decisions of the judiciary, is nothing else 
but pure despotism. If conceded to him, it makes him at once 
what Louis the Fourteenth proclaimed himself to be when 
he said, 1 am the State.’ ” “ 

Webster, in the heat of the debate, exaggerated the danger 
of despotism and it is almost certain that he misrepresented 
and may have even misunderstood the meaning of the pas- 
sage quoted above from the President’s message. Jackson 
lacked capacity for clear and accurate expression of his ideas 
and on this occasion evidently failed signally to say just what 
he intended. Close attention to the phrasing in the passage 
quoted from the veto message reveals that he must have 
meant to say that the mere fact of Marshall’s having given the 
opinion that the establishment of a bank was within the con- 
stitutional competence of Congress did not place Congress 
and the President under the necessity of considering any and 
every proposed bill for a bank constitutional. That is to say, 
the opinion of Marshall placed them rmder no obligation to 
recharter the bank and m no manner hindered them from 
terminating its existence. Congress was still free to exercise 
its policy-determining function in this field. 

I’* Richardson, op, cit. III, 582. 

12 Webster, op. cit, VI, pp. 167-68. 
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Although, Jackson here appeared to be defending Congress 
and the Executive against the assumption of dominating 
authority by the courts, he was really striking at the attitude 
of the Senate, which seemed to be seeking to force acceptance 
of the bill by invoking the compelling power of the Court s 
opinion. The Supreme Court under Marshall’s influence 
seemed to assume to be the interpreter of the powers of every 
department of the government instead of confining itself, as 
it did later, to questions of private right. This was before the 
days when the Court had learned the way of caution and se- 
curity by renoimcing jurisdiction over political controversies. 
It then seemed in the habit of taking cognizance of questions 
primarily of political science and pubHc law and even of pub- 
lic policy. The National Republicans could not see that after 
the long eclipse of presidential power President Jackson was 
only vigorously asserting the independence of the Executive 
and placing the co-ordinate branches of the government in a 
position apparently more nearly like that intended by the 
framers of the Constitution. The late Professor Burgess 
tliought that Jackson in his veto message was rescuing the 
check and balance system from the domination of a single 
department. The people, in sustaining Jackson, may be said 
to have made his principles of interpretation a permanent 
part of Constitutional doctrine. 

Jackson’s personal friend, Senator White, of Tennessee, 
replied to Webster’s argument. He declared that according 
to Webster’s reasoning flie Constitution had provided for the 
Supreme Court to settle constitutional questions after which 
every other great department of the government must ac- 
quiesce. He held instead that the true view is that: “When- 
ever a suit is decided by the Supreme Court, as that is the 
court of last resort, its decision is final and conclusive between 
the parties. But as an authority it does not bind either the 
Congress or the President of the United States.” Such a de- 
cision, claimed the senator, left the other departments free in 
the performance of ofBcial acts to their own conscientious 

IS See J. W. Burgess, The Middle Feriod, p. 209. 

Ibid., pp. 206-09. 
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judgment as to the constitutionality of their conduct. When 
departments interpret differently, the people is the tribunal 
to decide the issue, since each department is but the agent of 
the people.^ Lincoln, in 1857, used precisely White s Kne of 
reasoning in attacking the Dred Scott Decision. Moreover, 
in this connection Lincoln quoted approvingly Jackson’s 
famous passage to the effect tihat each department decides 
the constitutionaUty of questions.^® 

Martin Van Buren was the intimate friend of President 
Jackson and had developed a sympathetic xmderstanding of 
his brusque old chief. He has given an illuminating interpreta- 
tion of the controversy under consideration. He admitted that 
the President was not on his guard as to his language when 
he wrote, “Each public officer who takes an oath to support 
the Constitution swears that he will support it as he under- 
stands it and not as it is understood by others.” But Van Buren 
pointed out that the only reasonable interpretation of the 
President’s meaning was that he had in mind those officers 
“who singly as was his own case, or in conjunction with others 
as was the case with some, constituted the three great depart- 
ments of the government whilst acting in their respective 
official capacities. . . . The plain and weU-imderstood sub- 
stance of what he said was that in giving or withholding as- 
sent to the bill for the recharter of the bank it was his right 
and duty to decide the question of constitutionality for him- 
self, uninfluenced by any opinion or judgment which the 
Supreme Court had pronounced upon that point further than 
his judgment was satisfied by the reason which it had given 
for its decision.” In short, we might say. President Jackson 
considered that he had the right in the exercise of his discre- 
tionary power to reach the conclusion: “This particular biU 
which Congress has submitted to me is, in my opinion, not 
constitutional and I shall accordingly veto it.” " 

Mr. Van Buren maintained that if Mr. Webster was correct 

Quoted in Martin Van Buren, Political Parties in the United States 
( 1867), p. 330. 

A. J. Beveridge, Lincoln, IV, p. 150. 

If Ibid., pp. 316, 317. 
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in his claim that the final decision of all constitutional ques- 
tions belongs to the Supreme Court, then “the incumbents of 
the legislative and executive departments in respect to ques- 
tions of constitutional power are ministerial officers only.’' 
Jackson’s words consequently appear to be just the kind of 
a protest to be expected from the leader of a party claiming to 
represent the doctrines of Thomas Jefferson. That statesman 
had expressed himself on this very point a dozen years before 
the bank veto in words of which Jackson’s sound almost like 
an echo. “My construction of the Constitution,” Jefferson ex- 
plained, “is that each department is truly independent of the 
others and has an equal right to decide for itself what is the 
meaning of the Constitution in cases submitted to its action; 
and especially where it is to act ultimately and without 
appeal.” 

President Jackson regarded his re-election in 1832, follow- 
ing the thorough public discussion of his bank veto, as a 
vindication of his veto and he slowly and deliberately ma- 
tured the determination to withdraw the pubhc funds from 
the bank three years before the expiration of the charter.^® 
Since Congress had aheady refused to pass a measure author- 
izing him specifically to do this,^^ he decided to act through 
the Secretary of the Treasury under the authority conferred 
upon that official by the statute chartering the bank. Attorney 
General Roger B. Taney had advised the President that suffi- 
cient authority for such action existed.^^ The particular pas- 
sage of the charter invoked for the purpose provided that: 
“the deposits of the money of the United States in places in 
which the said bank and branches thereof may be established 
shall be made in said bank or branches thereof unless the Sec- 
retary of the Treasury shall at any time otherwise order and 
direct, in which case the Secretary of the Treasury shall im- 

“ Ibid., p. 316. 

Letter to Judge Spencer Roane, Thomas Jefferson, WrUines (Ford 
ed.), XII, pp. 135-40. 

20 John Spencer Bassett, Correspondence of Andrew Jachon, V, 
pp. 32, 33. 

21 Schouler, History of the United States, IV, p. 137. 

22 J. S, Bassett, op. cit, V, pp, 35, 69. 
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mediately lay before Congress, if in session, and, if not, im- 
mediately after the commencement of the next session, the 
reason for such order or direction.” Taney claimed that ac- 
cording to the terms of the statute Congress could not remove 
the deposits but the Secretary of the Treasury could do so.^^ 

Before the President could get a Secretary of the Treasury 
w illin g to execute his decision on ihe removal of die govern- 
ment deposits from the bank he had to transfer die incumbent 
of that oflBce to another department and appoint W. J. Duane 
who, however, resolutely refused to accept the President’s 
persistent and patient advice on this matter.^® Dismissing 
Duane, Jackson then transferred his Attorney General, Taney, 
to the treasury. Because of the peculiarly close relationship 
that had always obtained between Congress and the Treasury 
Department the President’s dismissal of Duane in order to 
force the removal of government deposits appeared to the 
Whigs a particularly audacious and violent act of executive 
“usurpation.” The astonishment and indignation the Senate 
had manifested over the bank veto seemed mild indeed when 
compared with the later wrath and fury of the Whigs at the 
executive usurpation of what had long been considered as 
undoubted congressional prerogative. Jackson was assuming 
power over the acts of the Secretary of the Treasury which 
neither the Constitution nor Congress had granted. Not only 
had Congress assigned the duties in question specifically to 
the Secretary of the Treasury with the direction that he re- 
port his activities in this line directly to Congress, but the 
Supreme Court in one of its famous decisions had held that 
Congress could thus assign duties to officers who would then 
be solely responsible to them for their execution. Thus the 
existence of die power Jackson was indirectly exercising had 
apparently been expressly denied by the Supreme Court.^'^ 

28 Statutes at Large, III, p. 274; italics mine. 

2^ J. W. Bmgess, op. dt., p. 279. 

25 J. S. Bassett, op. dt., V, pp. Ill, 113, 129, 142, 204, 206. 

26 Jackson s re-election so discredited the National Republicans that Rieir 
name had to be discarded. The opposition to Jackson with a somewhat dif- 
ferent group-composition then adopted the party name of Whigs. 

27 McCulloch os. Maryland, 4 Wheaton, 316, L ed. 
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The question at issue now became: Can the President of 
the United States, through his constitutionally implied power 
of dismissal, dictate to the Secretary of the Treasury how he 
shall exercise the discretionary power vested by Congress 
exclusively in the latter? The dismissal of Duane because he 
would not obey Jackson and remove the deposits was appar- 
ently based on the assumption that this officer was without 
question subject to the orders of the President.^® With Jack- 
sons view Congress, and particularly the Senate, could be 
depended on to take issue. Accordingly no sooner had Con- 
gress assembled in December, 1833, than Henry Clay opened 
the contest. His first move was a resolution introduced and 
promptly approved by the Senate, inquiring of the President 
whether a certain paper reported to have been read at a Cab- 
inet meeting and later published was genuine.®® 

This was the famous paper in which the President had 
revealed to his Cabinet his determination to have the govern- 
ment deposits removed to state banks. He reviewed, in this 
long statement, the deliberate course of reasoning by which 
he had arrived at his decision. The law gave the secretary of 
the treasury unqualified power over deposits. The require- 
ment that he report any removal to Congress was in order to 
enable that body to judge whether further legislation, was 
needed. As early as 1817 Secretary of the Treasury Crawford 
had “without contradiction” asserted the right to remove de- 
posits from the Bank of the United States to state banks. The 
removal of funds, argued the President, should be started at 
once and be gradual before the charter expired. “The Presi- 
dent would have felt relieved from a heavy and p ainf ul re- 
sponsibility if Congress had reserved this power and not 
devolved it exclusively on an executive department.” After 
detailing the propaganda and other activities of the Bank 
against public interests the President said that he “could not 
in justice to the responsibility which he owes to the country, 
refrain from pressing upon the Secretary of the Treasury his 
views of t he considerations which impel immediate action. 

28 Jackson to Van Bnren, J, S. Bassett, op. cit.^ V, p. 205, 

2» Congressional Globe, I, pp. 20^ 21. 
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Upon him has been devolved by the Constitution and the 
sidFrages of the American people the duty of superintending 
the operation of the Executive Departments of the Govern- 
ment and seeing that the Laws are faitlxfully executed.” 

Such an inquiry as Clay s resolution made on the part of 
either house of Congress in our day respecting a Cabinet 
meeting would be simply incomprehensible and the resolu- 
tion becomes intelligible only when considered against a back- 
ground of almost a quarter of a century of subordination of 
the Executive to Congress. What Clay wanted to get at was, 
who was responsible for the removal of deposits — the Secre- 
tary of the Treasury or the President? 

When Clay introduced his resolution he took occasion to 
condemn the governmental revolution in progress in the in- 
temperate language that has been heard in every struggle of 
Congress with the Executive. “We are in the midst of a revo- 
lution,” said he, “rapidly tending toward a total change of the 
pure republican character of our government, and to the con- 
centration of all power in the hands of one man. The powers 
of Congress are paralyzed, except when exerted in conformity 
with his will, by frequent and extraordinary exercise of the 
executive veto, not anticipated by the founders of our Con- 
stitution and not practiced by any predecessors of the present 
Chief Magistrate.” ” 

Clay’s resolution proved to be a strategic blunder, in fact, 
a boomerang. Few shrewder American politicians ever lived 
than Andrew Jackson and he knew how to employ the legal 
talents and political sagacity of his lieutenants in turning die 
attacks of his enemies back upon themselves. The Senate res- 
olution proved to be an excellent opportunity to confound 
the opposition to the President whue giving the Whigs an 
elementary lesson in constitutional law as interpreted by the 
new political school. In a burning message the President 
informed the upper house that: “The Executive is a co-ordi- 
nate and independent branch of the Government equally 
with the Senate, and I have yet to learn under what consti- 

s® Richardson, op. dt.. Ill, pp. 5-19. 

Congxessiond Debates, X, Part 1, p. 60. 
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tutional authority that branch of the legislature has a right 
to require of me an accoimt of any communication, either 
verbal or in writing, made to the Departments acting as a 
Cabinet cmmcil. As well might I be required to detail to the 
Senate the free and private conversations I have held with 
those officers on any subject relating to their duties and my 
own. . . . Knowing the constitutional rights of the Senate, I 
shall be the last man under any circumstances to interfere 
with them. Knowing those of the Executive, I shall at all times 
endeavor to maintain them agreeably to the provisions of the 
Constitution and the oath I have taken to support and defend 
it.”®" 

Three months later Clay carried the war against the Presi- 
dent a step further by putting through the Senate the famous 
resolution of censure; “Resolved that the President, in the 
late executive proceedings in relation to the public revenue, 
has assumed upon himsefi authority and power not conferred 
by the Constitution and laws and in derogation of both.” 
The President countered the new challenge with a protest to 
the Senate worthy of the occasion and with a skill that put 
the Senate Whigs at a disadvantage before the country. He 
declared that a charge as serious as that made in the resolu- 
tion of censure called for impeachment, in which case the 
Senate could act only as judges. “The President of the United 
States has been by a majority of his constitutional triers, ac- 
cused and found guilty of an impeachable ofiFense, but in no 
part of this proceeding have the directions of the Constitution 
been observed.” Of course the President was ignoring the 
very patent fact that the Senate had resorted to censure in- 
stead of waiting for impeachment because Jacksons parti- 
sans controlled the lower house and there was consequently 
not the slightest possibility of getting that procedure in 
motion. 

The President closed his protest with words that exasper- 
ated the Whig senators at the same time that they inspired his 
followers with renewed enthusiasm for their chief. “I do here- 

Richardson, op cit, HI, 136. 

S3 Senate Journal, 23rd Cong., 1st Session, p. 197. 
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by solemnly protest against tbe aforementioned proceedings 
of the Senate as unauthorized by the Constitution, contrary 
to its spirit and to several of its express provisions, subversive 
of that distribution of the powers of the government which 
it has ordained and established, destructive of the checks and 
safeguards by which those powers were intended, on the one 
hand to be controlled and on the other to be protected, and 
calculated by their immediate and collateral efiFects, by their 
character and tendency to concentrate in the hands of a body 
not directly amenable to the people a degree of influence and 
power dangerous to the liberties and fatal to the Constitution 
of their choice.” Thus while Clay and his colleagues were 
trembling at executive usurpation and threatened despotism 
the President, with a better understanding of the mood of the 
American people, struck a more popular chord by raising the 
specter of a senatorial oligarchy. 

Before passing to the debate provoked by the President’s 
protest it might be well to note mat it was during these con- 
flicts between Congress and the President that the heteroge- 
neous aggregation of anti-Jackson men came to assume the 
party name of ‘‘Whig.” Historically the term carried the con- 
notation of opposition to executive prerogative, particularly 
on the part of me king, and on the other hand an attachment 
to parhamentary or, in this case, congressional superiority to 
the Executive. No doubt the Whigs meant by their name to 
imply that their opponents were Tories, the “King’s Friends,” 
friends of “King Andrew the First.” These Whigs claimed to 
be the only genuine disciples of Thomas Jefferson, true ex- 
ponents of constitutional government with its separated 
powers and checks and balances. With a sort of strange politi- 
cal blindness the great Whig chieftains had convinced 
themselves that they were the champions of a popular move- 
ment. They were in reality fighting the rear-guard actions of 
the retreat of the old Repubhcanism that had begun its career 
resisting the Hamiltonian system with its executive initiative 
in legislation, the Republicanism that had culminated in 
s* Bichaidson, op. cU., Ill, p. 92. 
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the supremacy of Congress during the administrations of the 
Virginia dynasty. In a sense these American Whigs, like the 
English Whigs, constituted an aristocracy and, like aristoc- 
racies throughout history, when they could not govern 
directly, they sought to control the Executive through the 
legislature.®® 

The debate over Jackson’s formal protest against the reso- 
lution of censure was long and bitter. The ablest critic of the 
conduct and particularly of the protest of the President was 
Senator Daniel Webster. He warned his fellow senators that 
“the contest for ages has been to rescue liberty from the grasp 
of executive power. . . . Throughout all this history of the 
contest for hberty, executive power has been regarded as a 
Hon which must be caged. . . . The President carries on the 
government; aU the rest are but sub-contractors. Sir, what- 
ever ruime we give him we have but one executive officer. A 
Briareus sits in the center of our system, and with his hundred 
hands, touches everything, moves everything, controls every- 
thing. I ask. Sir, is this republicanism? Is this legal responsi- 
bility?” 

Coming more definitely to the specific matter of the Presi- 
dent’s “usurpation” of Congress’s power over the purse, the 
orator continued, “After half a century’s administration of 
this government. Sir; after we have endeavored by statute 
upon statute, and by provision following provision, to define 
and limit personal authority; to assign particular duties to 
particular public servants; to define those duties; to create 
penalties for their violation; to adjust accurately the respon- 
sibility of each agent with its own powers and its own duties; 
to estabhsh the prevalence of equal rule; to make the law, 
as far as possible, everything, and the individual will, as far 
as possible, nothing; after aU, this astounding assertion rings 
in our ears, that, throughout the whole range of official 
agency in its smallest ramifications as well as in its larger 

See Raymond G. Gettell, History of American Political Thought, 
p. 247; also J. W. Bnrgess, op. cit., p. 282. 
se Webster, op. cit., VII, pp. 133, 134, 137. 
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masses, there is but one responsibility, one discretion, one 

wnir^-^ 

Youthful Samuel J. Tilden as a private citizen entered the 
lists in defense of the President’s dismissal of Duane and pre- 
sented what may be regarded as the accepted contemporary 
Democratic justification, in a legal sense, of that act. His re- 
searches convinced him tihat the Treasury Department had 
always been considered an executive department and “the 
right of supervision and direction is of necessity included in 
and coextensive with that of removal.” Passing from historical 
investigation to logic, he reasoned that “to give one depart- 
ment the right of requiring a conformity to its will without 
the power of enforcmg it and to the other the power of en- 
forcing that conformity without the right of requiring it” 
seemed absurd. “Under this arrangement of powers and 
rights, if the Secretary of the Treasury should squander the 
public money by millions, the President could not remove 
him, because that officer is not accountable to him. Congress 
to whom he is accotmtable could not because it does not 
possess the power at all.” 

The humihation of the Whigs was not yet complete. To 
Thomas H. Benton, the leader of the Jackson senators, the 
Senate’s vote of censure of the President was a perversion of 
popular government to be tolerated no longer tiian compul- 
sion enforced it. He pledged himself never to rest tmtil the 
resolution was expunged.®® Under the persistent pressure of 
the President and his partisans one state legislature after an- 
other forced the resignation of senators who had voted for the 
resolution of censure, and as new senators were chosen the 
Jackson men gradually gained control of the Senate which 
was widely interpreted as signifying that the public had 
sustained the President.^® In Decemb^er, 1837, Benton’s op- 

87 lUd., p. 139. 

John Bigelow, Public Writings and Speeches of Samuel J. Tilden 
(1885),pp. 31, 32. 

T. H. Benton, op. cit, I, p. 428; Henry A. Wise, Seven Decades of 
the Union, p. 137. 

For an account of the pressure of the administration on state legis- 
latures, see H, A. Wise, op. cU., p. 137, 
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portunity came. The phrasing of his expunging resolution is 
deserving of close attention, marking as it does the complete 
victory of the Executive and the final blow to the Republican 
system of congressional supremacy. Referring, of course, to 
the vote of censure, the resolution provided: “That the said 
resolve be exprmged from the journal: and for that purpose, 
that the Secretary of the Senate, at such time, as the Senate 
may appoint, shall bring the manuscript journal of the session 
of 1833-34 into the Senate, and, in the presence of the Senate 
draw black lines round said resolves, and write across the 
face thereof in strong letters the following words: Expunged 

by order of the Senate, this day of in the 

year of our Lord, 1837.” 

The debate on this resolution aroused tire senatorial gladia- 
tors to a final fray. The solemnly presented arguments of the 
Whigs betray their astonishing lack of touch widi the main 
currents of popular opinion. Every one of these conflicts with 
Jackson reveals their inability to comprehend the character 
of the democratic revolution in progress. The great Whig 
statesmen were lawyers, experts in refinements of juristic 
analysis. Is it too much to suggest that Jackson and his heu- 
tenants with their keen awareness of political reahties were 
better political scientists than Clay and Webster? A profound 
change had taken place in the very nature of the American 
body politic in this era so aptly designated, “The rise of the 
common man.” This common man was beginning to look to 
the one official of the federal government who was not only 
chosen by his vote but could speak the voice of the people of 
the whole nation. Clay and Webster had certainly not sensed 
this change. They could not conceive of the President as a 
popular representative. To these disciples of John Locke that 
particular function was, by tradition, by philosophy, by the 
nature of things, they thought, monopolized by the legisla- 
ture. When Webster contended that the Senate was standing 
as the guardian of the people against the tyranny of President 
Jackson his blindness to reality and his insensibility to the 


Senate Journal, Dec. 20, 1837. 
D. Webster, op* cit, VII, p. 147. 
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prevailing popular conception of things placed him in a posi- 
tion of almost pathetic absurdity. 

Clay could not see that in exercising the veto power Presi- 
dent Jackson was endearmg himself to the people by express- 
ing quite precisely their sentiments. In vain did this frontier 
Whig statesman, with his florid rhetoric, paint barrovnng pic- 
tures of the despot. “In one hand he holds the purse,” he cried, 
“and in the other brandishes the sword of the country. . . . 
He has swept over the government, dxnring the last eight 
years, like a tropical tornado. Every department exhibits 
traces of the storm. . . . When disabled from age any longer 
to hold the scepter of power, he designates his successor and 
transmits it to his favorite. What more does he want?” shouted 
the indignant orator, referring to the resolution to expunge 
the vote of censure. “Must we blot, deface, and mutilate the 
records of the country to punish the presumptuousness of 
expressing any opinion contrary to his?” 

Clay's speech against expunging was one of the greatest 
of his life. It made a profound impression on the Senate and is 
said almost to have defeated the resolution. It was, however, 
all in vain, and in the bitterness of his defeat the vanquished 
senator declared, “The Senate is no longer a place for a decent 
man. ... I shall escape from it with the same pleasure that 
one would fly from a charnel house.” Clay’s disappointment 
was far more than a personal reverse. He had looked with in- 
credulous eyes upon what seemed to him to be the ultimate 
collapse of republican government, which to him meant that 
pohtical system he had personally played so large a part, as 
Speaker of the House, in building — a proud and efficient leg- 
islature, the essential organ of the public will and the motive 
power of the Executive. Before the advent of Jackson it had 
seemed to possess tlie enduring stability of a mature and per- 
manent system. Now this governmental structure was topsy- 
turvy, wrecked beyond repair. The people’s legislature lay 
prostrate, the conqueror’s heel upon its neck, unable even to 
protest against the abuse of executive power. As if that were 

Henry Clay, Life and Speeches ( 1843), II, p. 277. 

^ Letter o£ Clay to Francis Brooke, Works of Henry Chy^ V, pp. 10, 17. 
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not enough, Clay had just been forced to witness the proud 
Senate compelled to mutilate its own records at the behest of 
the Executive and through a campaign on the floor of the 
Senate literally directed from headquarters in the White 
House/" 

Henry A. Wise, op. cit., p. 137, 
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CHAPTER V 

THE JACKSONIAN VIEW OF THE EXECUTIVE 
PREVAILS 


v V HEN Andrew Jackson’s last term had ended and he had 
retired to private life the outstanding questions were: Has a 
permanent change been effected in the presidential office? Is 
the strong executive type to be considered as the accepted 
form of our constitutional system? Must Congress now orient 
itself to an external leadership claiming to speak with the au- 
thentic voice of the American people? It was no accident 
that the Democratic party was focused in the presidency 
rather than in Congress. Jacksonian Democracy originated as 
the personal following of one who symbolized the idea of jus- 
tice for the masses. He was represented as a champion of the 
imder-dog and the Democratic party has always relied for its 
voting strength primarily upon the coimties with poorer soils 
and the crowded wards of the great cities largely populated 
with recent immigrant stock. Quite naturally Sien these seg- 
ments of American society seek security by electing a national 
champion to the presidency which they conceive to be pecul- 
iarly their office. * . 

To the well-to-do, however, Jackson was a demagogue, a 
preacher of social discontent, and the prosperous became the 
backbone of the opposition to Jackson. The dominant ele- 
ments of the Whig party consisted of the great financial, com- 
mercial, and emerging industrial interests of the East, the 
more prosperous agrarians of the North and the great slave- 
holding planters of the South. These latter were obsessed 
with a phobia of a strong central government and when Jack- 
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son in 1832 let out his blast against the nullificationists these 
state rightsers allied themselves with the Whigs. Here then 
was a combination that never elected a president on a pro- 
gram but only through the stratagem of confusing issues by 
nominating the military heroes Wilham Henry Harrison and 
Zachary Taylor. 

To the three questions at the head of this chapter the Whig 
party gave an emphatic negative. That heterogeneous aggre- 
gation never came nearer to perfect party solidarity than 
when it shouted its challenge to the assertion and exercise of 
executive prerogative and assumed a militant guardianship of 
the powers of Congress. Here was the one principle on which 
they could present a united front to the common enemy of “re- 
publican” government. In this matter of congressional su- 
premacy the Whigs came closest to making their permanent 
contribution to American political ideas. The later Republi- 
can party, as their spiritual heir, never abandoned the old 
Whig rehance upon Congress nor quite dispelled a deep- 
seated distrust of the strong Executive, even diough a Repub- 
hcan. The record of history is incontrovertible that Republican 
Congresses were as unhappy with Abraham Lincoln as with 
Theodore Roosevelt. 

In 1836 Jackson’s faithful followers ratified their chieftain’s 
choice of a successor by electing Martin Van Buren President. 
This “Little Magician,” as he was called, had been Jackson’s 
shrewdest and most confidential political adviser and as Presi- 
dent he followed in the master’s footsteps. President Van 
Buren resolutely resisted the most powerml pressures to re- 
scind Jackson’s Specie Circular which required the payment 
for public lands in hard money and even outdid Jackson m 
the policy of internal improvements by ordering the govern- 
ment’s tools and other equipment for that purpose sold at pub- 
lic auction. The Whigs chose to consider the Van Buren 
administration as the “third term of Andrew Jackson.” Near 
its close Clay expressed the Whig view when he declared that 
“during the last twelve years the machine, driven by a reckless 
charioteer with frightful impetuosity has been greatly jarred 
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and jolted and it needs careful examination and a tliorough 
repair.” ^ 

Henry Clay hoped to be the mechanic called to repair the 
disordered mechanism. What would have become of the doc- 
trine of congressional supremacy had the electorate elevated 
to the Presidency a man with such a dominating personality 
as Clay? Given tlie opportunity, would he have taken himself 
in hand, restrained his impetuous nature and played a less 
masterful role than Jackson? History denied us the opportu- 
nity to know, for the Whigs nominated instead William 
Henry Harrison, a superaimuated military hero, and after an 
issueless campaign won a signal victory. 

Issueless though the campaign may have been, constitu- 
tional theory was not neglected. The Whig candidates and 
campaigners had stressed their central doctrine of resistance 
to executive autocracy and proclaimed the coming restoration 
of Jeffersonian republicanism. Typical of their propaganda is 
an extract from the Richmond Whig of January 13, 1840: “If 
ever there was a genuine Republican party in the country it 
is that party which General Harrison now worthily leads and 
leads to victory. What are its objects and ends? To restore the 
Constitution, the charter of public liberty, to authority, to re- 
duce the more the monarch’s power of the President of the 
United States. . . .” ^Harrison declared in his famous address 
to the immense audience at Dayton, Ohio: “the Augean 
stables of Van Burenism can be cleaned only by a Jeffersonian 
broom”; ® and Daniel Webster, with a convenient forgetful- 
ness of his early partisanship as a Federalist and his convic- 
tion in 1801 that Jefferson’s election was “an earthquake of 
popular commotion,” avowed himself to be “a Jeffersonian 
Democrat.” * 

As soon as the Whigs had elected a President, the practical 
manifestation of the doctrine of legislative guardianship 
over the Executive was in evidence. Senator Daniel Webster 


1 Cong. Globe, 27th Cong., 2nd Session, p. 164. 

2 Quoted by Lyon G. Tyler, Letters and Times of the Tylers, I, p. 612. 
« Niks Weekly Register, LIX, p. 71. 

* Cong. Globe, 1840, Extra, p. 324. 
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patronizingly offered the President-elect a ready-made inau- 
gural address.' Concerning the demands for patronage Har- 
rison felt impelled to declare that the Clay and Webster 
Whigs “were bent upon seizing the reins of government”® 
and he is reported to have been driven to the point of saying 
frankly, “Mr. Clay, you forget that I am President.”'^ Ulti- 
mately he informed Clay that he would no longer deal with 
him except by letter.® 

The Whig leaders had been thrown into consternation by 
the news that Harrison had, singlehanded, prepared an inau- 
gm-al address. Only with difficulty was he persuaded to per- 
mit Webster to aid in revising it.® Clay also is said to have had 
a hand in reshaping this long address,^® and much of it con- 
sists of the ideas Clay had been expounding for years against 
the Jacksonian system. The address accordingly went straight 
to the heart of the cardinal Whig governmental theories. 
With recent history in mind the President declared: “the 
great danger to our institutions . . . appears to me to be 
... the accmnulation in one of the departments of that 
which was assigned to the others.” After mentioning the con- 
cern when the Constitution was first published lest the posi- 
tion assigned to the single executive “at no very remote period 
would terminate in monarchy,” he modestly admitted, “it 
would not become me to say that the fears of these patriots 
have been realized.” He had no doubts, however, that “the 
tendency for some years past had been in that direction." 

In this inaugural address are passages which raise the sus- 
picion that designing Whig leaders my have practically per- 
suaded the aged President-elect to prepare a mortgage of his 
office to Congress. “I cannot conceive,” said he, “that by fair 
construction any or either of its [the Constitution’s] provi- 


^ Morison, op, cit,, II, p. 33. 

® L. G. Tyler, op. ci% II, p. 64. 

^ James Lyon, report of conversation witih Harrison, letter to New York 
TimeS:, Ang. 31, 1880. 

® Nathan Sargent, Public Men and Events from the Commencement of 
Monroe^s Administration^ II, p. 116. 

® Benjamin Perley Poore, Reminiscences, I, p. 250. 
io Schurz, Carl, Life of Henry Clay, II, p. 194. 



90 


PRESIDENT AND CONGRESS 


sions would be found to constitute tbe President a part of the 
legislative power. . . . And it is preposterous to suppose that 
a thought could be entertained for a moment tliat die Presi- 
dent, placed at the capital, in the center of the country could 
better understand the wants and wishes of the people than 
their own immediate representatives who spend a part of 
every year among them . . . and [are] bound to them by 
the triple tie of interest, duty, and Section.” 

Adverting to the conflict of the Whigs with Jackson over 
the treasury, he declared that die “delicate duty of devising 
schemes of revenue should be left where the Constitution has 
left it — widi the immediate representatives of the people.” 
Tliey should prescribe the mode of keeping the public treas- 
ure “and the further removed it may be from the Executive 
the more wholesome the arrangement and in accordance with 
republican principle. . . .” And then, referring to Jacksons 
removal of Secretary of the Treasury Duane in order to ensure 
the removal of the deposits from the Bank of the United 
States, Harrison continued, “It was certainly a great error in 
the Framers of the Constitution not to have made the officer 
at the head of the Treasury Department entirely independent 
of the Executive. He should, at least, have been removable 
upon the demand of the popular branch of the Legislature. I 
have determined never to remove a Secretary of the Treas- 
ury without communicating aU the circumstances to both 
Houses of Congress.” “ These, we may reasonably assume, 
were the sentiments of the President when a month later, as 
he lay dying, he said, perhaps imagining he was speaking to 
Vice President Tyler, “Sh, I wish you to imderstand the true 
principles of the Government. I wish them carried out; I ask 
nothing more.” 

Although deeply grieved, the Whig leaders were not 
alarmed over the death of Harrison. Did not Tyler owe his 
election to the Whig party? Had he not condemned the re- 
moval of the deposits and voted for the resolution of cen- 
sure? Had he not resigned his seat in the Senate rather than 

Richardson, op. cif., IV, pp. 7, 8, 9, 10, 13, 14. 

L. G. Tyler, op. cit., II, p. 1. 
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be coerced into submission to the arbitrary Chief Executive? 
Such was the vice president, upon whom, in accordance with 
the Constitution, would devolve the duties of the presiden- 
tial office. Of course it must have been somewhat discon- 
certing to have the new incumbent promptly assume the 
title of the office as well as all the prerogatives of an elected 
President instead of strictly observing the constitutional im- 
plication to “act as President.” It mustTiave seemed partic- 
ularly presumptuous to see him give a presidential inau- 
gural address to the people after die manner of an elected 
President. 

But there was great comfort in the fact that the address 
contained the conventional Whig doctrines concerning the na- 
ture of the government. Among other things he said, “In view 
of the fact, well attested by history, that the tendency of all 
human institutions is to concentrate power in the hands of a 
single man and that their ultimate downfall has proceeded 
from this cause, I deem it of the most essential importance 
that a complete separation should take place between the 
sword and the purse. No matter where or how the public 
money shall be deposited, so long as the President can exert 
the power of appointing and removing at his pleasure the 
agents selected for their custody the commander-in-chief of 
the army and navy is in fact the treasurer.” 

Clay himself had never stated the doctrine more clearly and 
the \i\mig leaders were accordingly jubilant over the concilia- 
tory tone of the message. Congress would apparently have a 
free hand in handling finance. Thomas H. Benton opened up 
on Tyler for apparently deserting his long consistent record of 
opposition to a bank of the United States. Clay, thinking the 
way clear, prepared to assume leadership in the government 
as the most prominent Whig member of Congress. It is indeed 
indicative of the Whig doctrine of legislative supremacy that 
he introduced in the Senate at this time a set of resolutions 
which he expected to be accepted as the party program. He 
prepared to push vigorously this program in the face of the 
protest of some of Tyler s intimate friends who thought the 
Richardson, op. cit., IV, pp. 37*^8. 
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President was being ignored/* Again exemplifying Whig 
dogma was Clay s rejection of the offer of the Cabinet post of 
Secretary of State in order that he might exercise leadership 
in the Taylor administration as a Senator/® Following the 
precedent of Hamilton in the 1790’s, Clay evidently expected 
to harness the dominant social forces of the nation in the 
1840 s and hitch them to the national government. 

John Tyler, as a spokesman of Qie tidewater tobacco 
planters, represented pre-eminently the resentment of the 
great agrarians of the South against Jackson’s vigorous ex- 
ecutive pohcies and especially his denunciation of the South 
Carolina nullificationists. Tyler’s nomination for the vice- 
presidency on die Whig ticket had been made to capture 
these dissenting Democrats who were alUes rather than mem- 
bers of the Whig party. Here were patent facts Clay and his 
fellow partisans chose deliberately to ignore after Tyler 
reached the presidency. 

No matter how much he had protested against Jackson 
“usurpations,” Whig leaders were soon to discover that they 
had in John Tyler no complaisant President of the pre-Jack- 
sonian type. Cabinet as well as Congress was to have that fact 
impressed upon it. Robert Tyler, the son of the President, 
relates that when the President confronted the Cabinet at the 
first meeting following Harrison’s death the Secretary of 
State, Webster, said^J'Mr. President, I suppose you intend to 
carry out the ideas and customs of your predecessor, and that 
this administration, inaugurated by President Harrison, will 
continue in the same line of policy.” Seeing that Tyler as- 
sented, Mr. Webster continued, “Mr. President, it was the 
custom of our cabinet meetings of President Harrison that he 
should preside over them. All measures relating to the ad- 
ministration were to be brought before the Cabinet and their 
settlement was to be decided by the majority of votes, each 
member of the Cabinet and the President having but one 
vote.” Thus the Whigs had applied their dogma by reducing 
their first President to a status of primus inter pares in his own 

Schouler, op. dt, IV, p. 378. 

See DicHomry of American Biography, IV, p. 178. 
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Cabinet. To Webster’s astonishing suggestion Tyler replied 
to the effect that he could never consent to being dictated to. 
“I am the President,” said he, “and I shall be held responsible 
for my administration.” 

Pursuant to the call for a special session issued by President 
Harrison shortly before his death. Congress convened and on 
June 1, 1841, received Tyler’s first message. After dwelling on 
the need of a new fiscal agency to be substituted for the in- 
dependent treasury instituted under Van Buren, the new 
President with becoming modesty declared that the nature 
of the substitute belonged to the legislative province. While 
he did not think it possible that Congress would devise a 
measure he would be called upon to veto, he was “expressly 
reserving to himself, however, the ultimate power of rejecting 
any measure which might in his view of it conflict with the 
Constitution, or otherwise jeopard the prosperity of the coun- 
try, a power he could not part with even if he would.” ” 
President Tyler had already, before the convening of Con- 
gress, sketched in principle the broad outlines of a new fiscal 
agency which a majority of his Cabinet had approved. The 
head of the Cabinet, Webster, was enthusiastic over it. In a 
speech delivered in Faneuil Hall, September SO, 1842, he de- 
clared, “I am ready to stake my reputation . . . that if the 
Whig Congress take the measure and give it a fair trial for 
three years it will be admitted by the whole American people 
to have proved the most beneficial institution ever estab- 
lished, the Constitution only excepted.” This is significant 
since Webster had been a champion of the Bank in the con- 
flict with Jackson. The President desired that Congress follow 
the tune-honored procedure of calling on the Secretary of the 
Treasury for advice m shaping the legislation.^® Henry A. 
Wise in the House and Henry Clay in the Senate made the 
necessary motions and the Secretary of the Treasury Ewiug, 
in harmony with Cabinet and President, framed the bill. 

John Tyler, Jr., quoted by John Fisk in J. G. Wilson, The Fresidents 
of the United States, II, p. 73n. 

Richardson, op. cit., IV, p. 46. 

Mies Register, LXIII, p. 93. 

N. Sargent, op. cit., II, p. 124. 
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When this measure, however, reached Clay’s committee in 
the Senate, a new bill was framed resembling the old bank 
bill which Jackson had killed by his veto. The institution was 
to have the power to establish branches in states witliout their 
consent, which was particularly obnoxious to the state rights 
President, and when, after passing the two houses, it was pre- 
sented to him, he vetoed it.^“ Clay wanted Congress to ad- 
journ and let the people visit their wrath upon the President. 
He seemed to have learned nothing from his failure to dis- 
credit Jackson by challenging him to veto the Bank Charter 
in 1832. 

The friends of the Bank, however, insisted on another 
attempt. At a Cabinet meeting the President authorized 
Ewing and Webster to confer with caucus representatives 
in framing a second bill without, however, committing the 
President. He cautioned them to guard against an appear- 
ance of executive dictation to Congress on account of Whig 
sensitiveness on that score. They might express their opinion 
that the President, in the light of his known views, would 
probably approve such and such a bill but before it was 
presented to Congress, he would like to see whatever was 
framed.^^ The President, through Representative Wise, 
warned the House that tlie bill must avoid his specific consti- 
tutional objections.^ 

He would approve a fiscal institution to perform necessary 
governmental functions but he stood firm against the charter- 
ing of another bank that could establish branches in any state 
against that state s Consent. This would be “unconstitational.” 
All efforts were, however, in vain. The President’s wishes 
were disregarded when the administration project reached 
Congress and the second measure was met by another veto.^^ 

The ensuing outburst of fury against the President at this 
second veto has probably been equalled only by the merciless 
attack on A ndrew Johnson and his supporters by the Radical 

Ridhiardson, op* cit., IV, p. 63. 

21 Wise, op, cU., p. 185. 

22 Statement of John Bell, quoted in L. G. Tyler, op, dt, II, p, 86. 

23 H. A. Wise, op. cit., P- 189. 

2^ Richardson, op. cit, IV, pp. 68 ff. 
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Unionists after the Civil War. The savage enginery of social 
terror was let loose by the Whigs on John Tyler. EflBgies of 
him were burned by thousands and his private secretary re- 
ceived hundreds of letters threatening assassination.^® A dec- 
ade of Whig warfare with the Executive had driven the 
party to hysteria with this final frustration of its plans. 
Whether it lost or won presidential elections, the results 
were the same. Congress could not regain its old mastery of 
the government. From the frantic rage of the rank and file 
the party leaders in Congress turned to more deliberate 
measures for forcing Tyler out of the presidency. 

Immediately after the second veto all the members of 
Tyler’s Cabinet except Webster suddenly resigned. Had they 
postponed this action a few days the Senate woiJd not have 
been in session, due to the adjournment, and the President 
would not have been under &e compulsion of immediate 
senatorial consideration of his nominations to Cabinet posi- 
tions. The unseemly haste of the conjoint resignations was 
due, apparently, to a conspiracy to prevent the President 
from reconstructing his Cabinet deliberately through recess 
appointments. Webster, who was not widi the Clay faction, 
and was not eager to enhance the prestige of another presi- 
dential aspirant, refused to resign with the rest of the Cabi- 
net.^® The President said, “it was declared to him that if he 
[Webster] would resign, I would necessarily have to vacate 
the government by Saturday night.” 

In every one of these movements of the Whigs there is ap- 
parent the persistence of their belief that the Executive ought 
to be subordinate to and act in harmony with Congress. Ihe 
presidential succession law then in force would have de- 
volved the office on the president pro tem of the Senate and 
the statute provided for a new election to be held on the first 
Wednesday of the ensuing December if there remained time 
for a two-months’ notification; if there was not time then the 

L. G. Tyler, op. cit,, II, p. 92. 

J. Q. Adams, op. cit, XI, p. 14. 

27 L. G. Tyler, op. cit, II, p. 94. 

28 Statutes at Large, I, pp. 240, 241. 
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election would be held one year later unless the term had 
expired in the meantime. It was four months until such elec- 
tion date and Clay thought Tyler ought to resign and permit 
the election."’’ Clay and his partisans would have been happy 
to see W. L. Southard, president pro tern of the Senate, in tbe 
meantime exercise the oflBce of President, for he would have 
oflFered no veto to the congressional program. A quarter of a 
century later there was a remarkable similarity in the situa- 
tion when the Radical Unionists hoped to remove Andrew 
Johnson from the presidency and elevate the president pro 
tern of tlie Senate, Benjamin F. Wade, to the chief magis- 
tracy. 

Somehow Clay could not rid himself of the Whig notion 
that the precedents of a parliamentary system ought to apply 
here. As early as Tyler s first bank veto he thought tlie Presi- 
dent ought to have resigned. He wanted to know why he 
could not resign then, since he had resigned as Senator when 
he could not obey the instructions of the Virginia legislature 
on the expunging resolution. Why should he not likewise 
resign when he could not approve the action of Congress? 
This was a natural question for a Whig to raise. It brought the 
characteristic Democratic answer of Senator Rives that the 
Executive was an independent branch of the government as 
well as was Congress, and the President was not called upon 
to resign just because he difiFered with them in opinion.®" 

Another manifestation of the peculiar Whig doctrine of 
parliamentary responsibility for the Executive through the 
party in Congress appeared in the address to the people of 
the United States prepared by tibe Whig caucus following 
the Second Bank veto. In part it said; “We grieve to say to 
you that by the exercise of that power in the Constitution 
which has ever been regarded with suspicion, and often with 
odium, by the people — a power which we had hoped was 
never to be exhibited on this subject by a Whig President — 
we have been defeated in two attempts to create a fiscal agent. 

29 T* H. Benson, op. dt, II, p. 321. 

39 Cong. Globe^ 27th. Cong., 1st Session, app., pp. 366-68. 
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. . . The first consequence is that those who brought the 
President into power can no longer, in any manner or degree, 
justly be held responsible or blamed for the administration of 
the executive branch of the government.” Caleb Cushing 
provided the Democratic answer to this in a letter to his con- 
stituents; “A caucus dictatorship has been set up in Congress, 
which, not satisfied with ruling that body to die extinguish- 
ment of individual freedom of opinion, seeks to control the 
President in his proper sphere of duty, denouncing him be- 
fore you for refusing to surrender his independence and his 
conscience to its decree, and pmposes, through subversion of 
the fundamental provisions and principles of the Constitu- 
tion, to usurp the command of the government. It is a ques- 
tion therefore, in fact, not of legislative measures but of 
revolution.” 

President Tyler’s veto of a tariff measure a year later in- 
duced the first move in our history toward the impeachment 
of a President of the United States. Representative John 
Minor Botts introduced the impeachment resolution charg- 
ing the President “with the high crime and misdemeanor of 
withholding his assent to laws indispensable to the just opera- 
tion of the govenunent, which involved no constitutional 
diflBculty on his part, of depriving the government of all legal 
sources of revenue, and of assuming to himself the whole 
power of taxation, and of collecting duties of the people vrith- 
out the authority or sanction of law.” 

On the motion of John Quincy Adams a select committee 
of thirteen was appointed which drew up a report formulated 
by Adams and arraigning Tyler for strangling legislation 
through the misuse of the veto power In reply the President 
sent to the House a vigorous protest which that body, fol- 
lowing the precedent set by the Senate in the case of Jackson’s 
protest, treated as a breach of privilege and refused to receive 

31 T. H. Benton, op. cit, II, pp. 357, 359. 

32 Ibid., II, p. 359. 

S3 Cong. Globe, Jan. 10, 1843. 

J. Q. Adams, op. cit., XI, p. 238. 

s5 Richardson, op. cit., IV, p. 190. 
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on the ground that the House has the constitutional right of 
impeachment.®® 

To the present generation the Whig movement to impeach 
a President for the exercise of the veto power must seem ab- 
surd. So popular has the exercise of this power become that 
its employment rarely fails to elicit applause. This generation 
has to be reminded that a century ago it had not yet be- 
come generally accepted that the President possessed the 
right to pass independent judgment as to the wisdom of a 
piece of legislation. He might resort to the veto to protect his 
office against encroachments or he might refuse his signature 
to a measure he considered tmconstitutional but many be- 
lieved that only Congress should determine the legislative 
policies of the government. 

The simple fact is that die veto power of the President was 
irreconcilable with the Whig theory of executive subordina- 
tion to Congress. This along with the current exigencies of 
politics, impelled Clay to propose an amendment to the Con- 
stitution whereby Congress could overcome a veto by a mere 
majority. In a strong speech he pointed out that in legislative 
strength the President was equal to almost two-thirds of Con- 
gress, and “in practice this power drew after it that of initiat- 
ing laws, and would ultimately amount to conferring the entire 
legislative power of the Government upon the Executive. The 
President must ultimately become the ruler of the Nation.” 
Clay's argument against the aggrandizement of the Executive 
was squarely met by one of the exponents of the Jacksonian 
system. Said Senator W. C. Preston of South Carolina, “In 
truth there was but one department of the Government that 
was truly democratic and that was the Executive. . . . He 
[the President] was the only officer that came on the broad 
basis of the whole Union, and was therefore the proper ex- 
ponent of the popular will. . . . The Executive was elected 
by the people of the United States.”®^ Judge Levi Wood- 
bury, who had been a Gabmet member under Jackson and 
Van Buren, epitomized the Democratic doctrine in a speech 

J. Q, Adams, op, dt, XI, pp. 245-46. 
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deKvered in Faneuil Hall when he said, “It [the veto power] 
is the people’s tribunative voice speaking again throng 
their Executive.” Nothing came of the movement to im- 
peach and Tyler gave no thought to resigning, and the move- 
ment for a constitutional amendment of the veto met only 
public indifference. The stubborn courage with which Presi- 
dent Tyler had countered the Whig efforts to curb him had 
prevented a backset in the evolution of the presidential office 
and prepared the way for the completion of the movement 
toward executive leadership started by Andrew Jackson. 

Party organization had now matured into a system that has 
not changed fundamentally to this day. It was possible then 
in 1844 for the party system itself to produce a relatively un- 
known candidate. In that year the Democratic convention 
nominated the first “dark horse” in American party history. 
It is significant that when the telegraph bore from Baltimore 
to Washington the first message ever conveyed by wire — the 
news that Polk had been nominated — Democrats went about 
the Capital City shouting “Hurrah for Polk” and only pausing 
now and then to inquire, “Who the hell’s Polk?” 

It was perhaps due to the bias given to the interpretation 
of American history by Whig and by abolitionist historians 
that the successor to John Tyler was long misimderstood as 
much as Tyler himseff.®® James K. Polk gave in his inaugural 
address perhaps the earliest official acknowledgment in a 
state paper of Aie importance of party government. “Althou^ 
in our country,” he said, “the Chief Magistrate must almost 
of necessity be chosen by a party and stand pledged to its 
principles and measures, yet, in his official action, he should 
not be the President of a party only but of the whole people of 
the United States.” If Tyler saved the presidency from suf- 
fering a backset, Polk carried it deliberately forward to a 
more firmly established place in our constitutional system. 
He possessed a resolute determination reflected in a letter 


Levi Woodbuiy, Writings, I, p. 571. 
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written ten weeks before his inauguration. After expressing 
a desire for a harmonious set of Cabinet counselors he wrote 
that “in any event I intend to be myself President of the 
United States.” Gideon Wells, whose private opinion of the 
new President was a poor one, was compelled to admit that 
“several of them [Cabinet members] have been at particular 
pains to tell me that the President has his own way . . . does 
as he has a mind to.” History has confirmed the testimony 
of the Cabinet members. Soon after Polk’s inauguration Judge 
Catron wrote to Jackson, “Our friend is very prudent and 
eminently firm, regardless of consequences. He came here to 
be . . . The President , . . which at this date is as undis- 
puted as that you was die Genl at N. Orleans.” Even Jack- 
son was soon to discover tliat, despite his own prestige, Polk 
could not be dominated by him. 

Perhaps the most remarkable testimony as to Polk’s capac- 
ity as an executive fell hah a century later from tlie lips of 
the last surviving member of his Cabinet, the eminent histo- 
rian, George Bancroft. In 1887 Mr. Bancroft said that on the 
day of his inauguration Mr. Polk had told him that he had 
four definite objectives: the reduction of the tariff, the re- 
establishment of the independent treasury, the settlement of 
the Oregon boundary, and the acquisition of Cahfomia.^* It 
is a matter of history that m all four of these he took the initia- 
tive before Congress assembled in its first session and carried 
out the first three of them in co-operation with Congress be- 
fore the end of the session. The fourth was accomplished 
before the end of his term. Here is perhaps the finest example 
of the functioning of the Jacksonian type of Chief Executive. 
“His administration,” wrote Bancroft, “viewed from the stand- 
point of results, was perhaps the greatest in our national his- 
tory, certainly one of the greatest. He succeeded because he 
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insisted on being its center and in overruling and guiding all 
his secretaries to act so as to produce unity and harmony.” 

Polk’s fourth objective, the acquisition of California, was 
attained as a result of the Mexican War. Ever since the an- 
nexation of Texas in 1845 provocation by the Mexican govern- 
ment had been accumulating. Perhaps no powerful nation 
was ever more patient with a weaker one than was the United 
States with Mexico. It was characteristic of Polk to act with 
decisiveness in moving American troops on what he believed 
to be American soil, whereupon the clash with Mexican 
forces occurred and war began. The President’s initiative left 
Congress no choice but to accept a fait accompli by declaring 
drat a state of war existed. 

Let no one assume that Polk’s achievements were due to a 
complaisant Congress. A militant Whig minority was present 
in both houses dining the first half of his administration and 
during the latter half the lower house had a belligerent Whig 
majority. In no case could a Whig House remain silent in the 
presence of such a remarkable demonstration of the strong 
executive as Polk presented but the issues of the Mexican War 
and the related slavery controversy induced that party to 
conduct a persistent guerrilla warfare against the President. 
This impelled Polk to incorporate in his last annual message 
to Congress a vigorous assertion of his executive functions. 
His Cabinet doubted the propriety of such matter in a mes- 
sage delivered under the constitutional injunction to inform 
Congress concerning the state of the Union. It might better 
be presented with some veto message.^’’ The President de- 
cided, nevertheless, to dehver the Whigs another lecture on 
the nature of our constitutional system. 

“Any attempt,” declared the President, “to coerce the Presi- 
dent to yield his sanction to measures which he cannot ap- 
prove would be a violation of the spirit of the Constitution 
. . . and if successful would break down the independence 
of the Executive department and make the President clothed 
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by the Constitution with the power to defend their rights the 
mere instrument of a majority of Congress.” After this thrust 
at Whig theory, he continued, “The people by the Constitu- 
tion have commanded the President as much as they have 
commanded the legislative branch of the Government to exe- 
cute their will. ... If it be said that the Representatives in 
the popular branch of Congress are chosen directly by the 
people, it is answered, the people elect the President. . . . 
The President represents in the Executive department the 
whole people of the United States as each representative of 
the legislative department represents portions of them.” 

Polk had been elected in 1844 with the slogans “The re- 
annexation of Texas and the re-occupation of Oregon” as far as 
“Fifty Four Forty or Fight.” The design of Democratic leaders 
was to satisfy the intense imperialistic urge of both southern 
and northern Democrats. When, however, by the treaty with 
England Polk settled for only half the Oregon claim Northern 
Democrats were indignant, particularly since the southern 
wing of the party got not only Texas but also the vast cessions 
of the Southwest mrough the Mexican War. Thus the Demo- 
cratic party was so split and disorganized in 1848 that the 
Whigs nominated and elected General Zachary Taylor, a 
Mexican War hero. 

In the campaign of 1848 the Whigs apparently had not 
deviated a hair s breadth from the dogma of presidential sub- 
serviency to Congress as proclaimed by them from the earliest 
days of the party. In his famous Allison letter Taylor declared 
that the Executive should return to a co-ordinate branch of the 
government, the veto power should be used to protect the 
Constitution and but sparingly for other purposes.*® In that 
year Representative Abraham Lincoln was expoimding it, 
both on the floor of the House and on the stump. In a cam- 
paign speech delivered at Worcester, Massachusetts, Sep- 
tember 12, he answered the charge that General Taylor had 
no political principles and, according to the Boston Adver- 

Richardson, op, dt., IV, pp. 663-65. 
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tiser, “maintained that General Taylor occupied a high and 
exceptional Whig ground, and took for his first instance and 
proof of this the statement in the Allison letter — with regard 
to the bank, tariff, rivers and harbors, etc. — that the will of the 
people should produce its own result without executive influ- 
ence. This principle that the people should do what — under 
the Constitution — they pleased, is a Wliig principle. ... It 
was the platform on which they had fought aU their battles, 
the resistance of executive influence and the principle of en- 
abling the people to frame the government according to their 
will.” “Were I President,” said Lincoln on the floor of the 
House, “I should desire the legislation of the country to rest 
with Congress, uninfluenced in its origin or progress, and 
undisturbed by the veto unless in very special and clear 
cases.” 

President Taylors inaugural address contained the reas- 
surance to Congress to be expected of a President nominated 
by the Whig party. “The Executive,” said he, “has authority 
to recommend (not to dictate) measures to Congress. Having 
performed that duty, the Executive department of the Gov- 
ernment cannot rightfully control the decision of Congress on 
any subject of legislation until that decision shall have been 
officially submitted to the President for approval. The check 
provided by the Constitution in the clause conferring the 
qualified veto will never be exercised by me except in the 
cases contemplated by the Fathers of the Republic. I view it 
as an extreme measure, to be resorted to only in extraordinary 
cases, as when it may become necessary to defend the execu- 
tive against encroachments of the legislative power or to 
prevent hasty and inconsiderate or unconstitutional legisla- 
tion.” 

This self-denying declaration, honestly made, looks a bit 
strange in the light of the history of Taylors short admiais- 
tration. He must have discovered that it was impossible in 
1850 to play a hands-off role such as had been done by Madi- 


50 Writings of Abraham Lincoln (1905), pp. 115-16. 

51 Comphte Works, I, p. 134. 

52 Richardson, op, cit., V, p. 23. 



104 


PRESIDENT AND CONGRESS 


son and Monroe with respect to Congress. Inasmuch as no 
President after Jackson had pursued such a policy it had be- 
come all but impossible for any occupant of tlie presidential 
office to do so by 1849. Both Clay and Webster, the outstand- 
ing leaders in Congress, are on record as having expressed 
little less than contempt for the new President and the group 
of southern Whigs who engineered Taylor’s nomination broke 
with him as soon as they discovered his independence of 
judgment so he fell under the influence of Senator William 
H. Seward with the result that he became what might be 
called “a Southern man with Northern principles.” He franHy 
informed Southern congressional leaders that he would sign 
any bill he considered constitutional,®* implying thereby the 
approval of the application of the Wflmot Proviso ®® to states 
to be admitted. When they threatened dissolution of the 
Union, the President is alleged to have told them he would 
take the field in person and hang those taken in rebellion 
“with as little mercy as he had hanged deserters and spies in 
Mexico.” It was becoming clear that the Whigs had elected 
in Taylor a President endowed with even less than John Tyler 
of the meekness required of a Whig Chief Executive. So pro- 
foundly had Jackson affected the presidency that not even a 
Whig president could now satisfy the party dogmas. 

The Wihnot Proviso merely forecast the crisis precipitated 
by the post-war annexation of the vast acquisitions from 
Mexico. Senator Clay attempted to weave several controver- 
sial issues into an integrated pattern that would provide a 
balance of gains and losses between the slavery and anti- 


See Thornton Kirtland Lathrop, WiUiam Henry Seward^ p. 76; letter, 
Webster to Blatchford, in G. T. Curtis, Daniel Webster, II, p. 857; see letter 
of Seward to National Intelligencer in Works of William H. Seward { 1853), 
III, pp. 443-44. 

5^ Letter of Robert Toombs to J. J. Crittenden, quoted in Rhodes, United 
States from the Compromise of 18S0, 11, p. 184n. 

The Wihnot Proviso was a rider attached to an appropriation bill in 
the early months of the Mexican War. It stipulated that the appropriation 
was made on condition that slavery be excluded from any territory that might 
be acquired from Mexico. Its introduction precipitated tihe violent discussion 
of the slavery issue that culminated in the Civil War fifteen years later. 

Thurlow Weed, Life of Thurhw Weed, p. 117. 
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slavery interests. In tlie course of committee consideration 
this became the Compromise of 1850. California was to be 
admitted as a free state but the remainder of the acquisition 
from Mexico was to be organized as territories without apply- 
ing the Wihnot Proviso; Texas was to receive $10,000,000 for 
accepting a certain western bomrdary line; and the slave 
trade was to be abolished in the District of Columbia but an 
extraordinarily severe fugitive slave law was to be enacted. 

The chief political significance of the presidential career of 
Zachary Taylor is his consistent and unyielding opposition to 
the Compromise of 1850. Clay described the President's op- 
position to it as “war, open war, rmdisguised war ... by the 
administration and its partisans against the plan of the Com- 
mittee” which framed the compromise. As a consequence 
the death of President Taylor in the midst of the debates on 
the compromise question takes on the character of a major 
political event. Fillmore had previously told Taylor that in 
case of a tie vote on the compromise in the Senate he, as pre- 
siding officer, would cast the deciding vote in its favor.’® His 
accession to the presidency then effected an about-face in the 
attitude of the E xecutive toward the most important pend- 
ing legislation. President Fillmore’s message of August 6 
turned the tide for the compromise by urging strongly the in- 
demnifying of Texas for her flimsy boundary claim against 
New Mexico and by pleading urgently for the settlement of 
the other questions connected with the subject.’® This led to 
the introduction of a proposal to pay Texas ten million dollars 
for her doubtful claim, as a result of which Texas state securi- 
ties appreciated nine hundred per cent and a powerful lobby 
consequently brought to bear the most intense pressure on 
Congress.” That Fillmore’s decisive message carried the anti- 
compromise men from confidence to despair is testified to in 
an unhappy letter of Senator Salmon P. Chase. “The Texas 
Surrender Bill was passed by the influence of the new ad- 

Cong, Glohe^ Speech of Clay in Senate, July 3. 

58 J, G. Wilson, op. cit., II, p, 156. 

5® Richardson, op. cit, V, pp. 67-73. 

80 Beard and Beard, op, cit., I, pp. 598, 599. 
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ministration which is Hunlcer and Compromise all over. The 
message of Fillmore asserting the right and declaring his pur- 
pose to support it and then begging Congress of the necessity 
of doing so by a Compromise — that message did the work. 
The message gave the votes of Winthrop of Mass., Clark and 
Green of fl.I., Smith of Coim. and Phelps of Vermont to the 
Bill.” The effect on the lower house was no less marked.®^ 
“Here,” wrote Representative Horace Mann, “were twenty, 
perhaps thirty men from the North in the House, who before 
General Taylor’s death would have sworn, like St. Paul not to 
eat or drink imtil they had voted the proviso [in effect the 
Wilmot], who now, in the face of the world, turn about, defy 
the instruction of their States, take back their declarations, a 
thousand times uttered, and vote against it.” 

Four successive, resolute men in the presidency — Tyler, 
Polk, Taylor, and Filhnore — had given to the development of 
that office a trend so positive that it could not be greatly de- 
flected even by the next two less resolute incumbents. Pierce 
and Buchanan. Both of these were known as “dough faces,” 
Northern men with Southern principles, whom the slavocracy 
had manipulated into the presidency in order to protect their 
“peculiar institution.” Of ffiese two, though not of any one of 
the preceding four, it can be said that they Were overshad- 
owed by their Cabinets. Pierce is reputed to have put to a 
vote of his Cabinet the policies of the administration and to 
have abided by the vote of the majority.®® The resignation of 
the Southern members of Buchanan’s Cabinet in mid-term 
meant an about-face in the general direction of the policies 
of his administration. 

Both Pierce and Buchanan were eager to dismiss the 
slavery issue. Pierce in his first message to Congress joined in 
the chorus of those who proclaimed the final settlement of 
that troublesome question by the Compromise of 1850.®* Yet 
before he h ad been in office a year he had agreed to make the 

Annual Report of American Historical Association, 1902, 11, p. 217. 

Letter of Sept 6, 1850. Mrs. Mary Maim, Life of Horace Mann ( 1865), 
p. 322. 

Caleb Perry Patterson, American Government, p. 270. 

6^ Bichardson, op. cit,, V, p. 222. 
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Kansas-Nebraska Bill an administration measure. This Act re- 
pealed the Missouri Compromise line with its limit of 36 ° 30 ' 
as the northern boundary of slavery, allowing new territories 
and states to determine for themselves whether or not to 
legalize slavery. Douglas, though not an administration Sena- 
tor, had extracted from Pierce not only his approval but even 
the phrasing of the amendment repealing the Missouri Com- 
promise in Pierce’s own hand and writing.®® Thus on the bill 
the President had been forced into a position in which he felt 
impelled to employ patronage to insure passage because he 
believed defeat would damage the prestige of his administra- 
tion.®® The repeal of the Missorui Compromise, to Pierce’s 
astonishment, proved furiously provocative and the result 
was the creation, within six months of the enactment of the 
Kansas-Nebraska Act, of a new political group, the Anti- 
Nebraska Men, who captured the lower house and signalized 
the revival of the slavery controversy with the most violent 
animosity yet aroused. Even the ineptitude of the President 
revealed the enormous significance of the presidency. 

Just as anxious as Pierce to allay the sectional strife but tak- 
ing warning from Pierce’s tmhappy experience with legisla- 
tion, Buchanan announced in his inaugural address a new 
formula for the solution of the problem — a forthcoming opin- 
ion of the Supreme Court — to which, while pretending an 
innocence as to its nature, he pledged that he would, “in com- 
mon with all good citizens . . . cheerfully submit.” ®’’ This 
was a strange abdication of executive claims by a member of 
the party of Jackson who, a score of years earher, had em- 
phatically denied the right of the judiciary thus to determine 
public policies through the medium of court opinions. In any 
case Buchanan’s hope of domestic concord by such means 
was a vain one. In what many regarded as obiter dictum 
Chief Justice Taney, speaking for the Court in the Dred Scott 
case, held that the Missouri Compromise, in forbidding 

^5 Correspondent of the Missouri Republican in that periodical, April 10, 
1854. Quoted in P, O. Ray, The Repeal of the Missouri Compromise, p. 214. 

66 Roy jp, Nichols, Franklin Fierce^ p. 837. 

Richardson, op. cit, V, p. 481 , 
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slavery north of 36° 30', had violated the due process clause of 
the Fifth Amendment by discriminating against one species 
of property, slaves. Whatever the merits of the reasoning, 
this foray of the Supreme Court into the realm of current 
politics, far from allaying the strife, provoked sectional dis- 
cord beyond all precedent and the prestige of the Court 
barely escaped irreparable damage. 

The Anti-Nebraska Men presently became the new ilepub- 
lican party, dedicated to preventing the spread of slavery into 
the territories in order that they might remain suitable for 
free state settlers. It failed to elect John C. Fremont in 1856, 
hut four years later nominated Abraham Lincoln who won a 
good maj'ority in the Electoral College that fall. His popular 
vote was so concentrated in populous Northern states that he 
would not have been defeated even if all the popular vote of 
his three opponents, Douglas, Breckenridge, and Bell had 
been cast for one candidate. However, this sectional con- 
centration of Lincoln s vote, together with the captoe of the 
presidency by a party unequivocally committed to resist the 
spread of slavery started the secession of the Southern states. 
During the three months between Lincoln's election and in- 
auguration President Buchanan sought to maintain the status 
quo. Meanwhile the public waited with anxiety to see what 
the new President would do. 

However irresolute, inept, or unlucky the incumbent of the 
office might now be, so weighted with significance in the 
popular mind had the presidency of the United States be- 
come by 1860 that it bore only shght resemblance to the office 
forty years before when James Monroe had been almost xman- 
imously re-elected in the midst of a devastating depression 
and with the controversy raging over the then-pending Mis- 
souri Compromise not at all affecting the President’s re-elec- 
tion. No more striking demonstration of the extraordinary 
importance attached to the office could be imagined than the 
fact that the secession of South Carolina was determined upon 
the certainty of the election of Lincoln, the first President 
utterly unsatisfactory to the slavocracy. Alexander H. Ste- 
phens, soon to be Vice President of the Southern Confeder- 
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acy, might as well have saved his breath when, in protesting 
before the Georgia legislature against secession, he said, “The 
President is no emperor, no dictator — he is clothed with no 
absolute power. He can do nothing unless he is backed by 
power in Congress. The House of Representatives is largely 
in the majority against him. In the Senate he will also he 
powerless. There will be a majority of four against him. . . . 
Mr. Lincoln cannot appoint an oflBcer without the consent of 
the Senate — he cannot form a cabinet without the same con- 
sent.” Stephens’ plea was all in vain. The sober and mdispu- 
table truth meant nothing to a people convinced that the 
Executive had become the supremely important organ of the 
federal government. 

Speech delivered, Nov. 14, 1860. Published in pamphlet of Loyal 
Publication Society, New York, 865, No. 36. 
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In the confusion of public opinion and the chaos of conflict- 
ing forces at work when Abraham Lincoln was inaugurated 
the pattern his administration would assume was impossible 
to forecast. There was indeed httle in his previous career or 
his known opinions or his apparent characteristics by which 
to forecast whether, among die Presidents, he would faU in 
the Pierce and Buchanan classification of irresolute Execu- 
tives or whether he would be another Jackson. If, as Bever- 
idge concluded, after Lincoln s unhappy falling out with his 
own congressional constituency over his , critical attitude to- 
ward Polk’s Mexican War venture and his consequent suffer- 
ing a season of political and social ostracism, he never once 
again took issue with public opinion but sought only to dis- 
cover and reflect it,’^ then we could expect just the period of 
hesitation with which he started his term while he waited to 
see a consensus develop. He had to wait until the “sovereign,” 
that is to say the people who remained faithful to the Union, 
had made up its mind. Surely no one could have guessed that 
in this harassing critic of the war policy of President Polk 
there lurked even the possibihty of a war President who was 
to deal with both Congress and the Constitution at times in a 
manner more imperious than any President before or since. 

Such executive conduct was bound sooner or later to arouse 
the resentment of the party that had elected Lmcoln. The 
Repubhcan minority in Congress became a majority only 
upon the withdrawal of the Southern representatives as a 

^ A. J, Beveridge, Abraham Lincoln, 11, p. 143. Because of his attitude 
toward the Mexican War he had been described as a "second Benedict 
Arnold,” and was accused of having pleaded the cause of the enemy. Ibid., 
I, p. 432. 
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result of the secession movement. This Republican majority 
contained within its ranks many old Whig leaders of the 
North — men who no doubt had been deeply moved in their 
early and impressionable years by the “usurpations” of 
Andrew Jackson and the philippics of Clay and Webster 
against the autocrat. Tliis element in the Republican party 
inevitably cherished the Wliig teadition of jealously guarding 
legislative prerogative against executive invasion. Thus from 
its very beginning the Republican party has been only a 
little less critical of strong Republican than of strong Demo- 
cratic Executives. The genius of the party seems somehow to 
express itself most happily through Congress. 

No sooner had South Carolinians ascertained that Lincoln 
would have a majority in the Electoral College than the gov- 
ernment of that state set in motion the machinery formally to 
declare its secession. By March 4, 1861, when Lincoln was in- 
augurated, South Carolina had been joined by Mississippi, 
Florida, Alabama, Georgia, Louisiana, and Texas in forming 
the Confederate States of America. Of all this President Lin- 
coln took no oflBcial cognizance. Not until Lincoln's deter- 
mination to defend the property of the United States by 
reenforcing the Federal troops at Fort Sumter had induced 
Confederate forces to bombard the fort and compel the capitu- 
lation of its garrison, did Lincoln prepare to enforce Federal 
authority by force of arms wherever it might be resisted. 

Thus the period of executive groping suddenly ended and 
was followed promptly by executive action so extraordinary 
as to challenge thus early in Lincoln’s administration the 
Whig-Republican theory of the dominant place of Congress 
in the government. Congress, of course, was not in session. 
The available military forces were utterly inadequate for the 
vast emergency. But no sooner had Lincoln exhausted his 
constitutional and statutory authority than he proceeded to 
exceed it. For example, by a proclamation of May 8, 1861, he 
ordered the regular army increased by 22,714 officers and 
men and the navy by 18,000 and called for 42,034 volunteers 
for three years.^ This was such a palpable disregard of the 
2 Richardson, op. dt., VI, pp. 15-16, 18, 19. 
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clearly expressed constitutional delegation of power to Con- 
gress "to raise and support armies” ® tihiat it evoked, even from 
the temperate and loyal Republican, Senator John Sher- 
man, the statement, “I have never met anyone who claimed 
that the President could, by proclamation, increase the regu- 
lar army.” ^ 

Lincoln’s conduct in this emergency has of course brought 
forth defenders. Notable among these was the late John W. 
Burgess, who based his defense on the “spirit of the Constitu- 
tion,” a magic principle under which the fundamental instru- 
ment can be given a more remarkable elasticity than John 
Marshall ever discovered. “It is certainly good political 
science,” Burgess reasoned, “to acknowledge such powers in 
him (the President) and very bad political science not to do 
so. . . . The Constitution which permits the Executive under 
no exigencies, to call the people to his aid in upholding the 
government is an unscientific and impractical instrument of 
public law, and one which invites, and even requires, infrac- 
tions m the most critical moments of a nation’s existence.” ' 
In respect to this defense the question can be raised: Why 
was it necessary for Lincoln to act in disregard of law and 
Constitution? Why could not Congress have convened within 
the interval of almost three weeks between the firing on Fort 
Sumter and the issuing of the proclamation increasing the 
army? It had no doubt been prudent on the part of the Presi- 
dent not to call Congress into session during the six weeks be- 
tween inauguration and the bombardment of Sumter because 
they would have but added to the prevailmg confusion of 
public opinion. But Sumter had produced an instant and mili- 
tant solidarity among Northerners that would have enabled 
the President to convene a prompt and wiUmg Congress. 
Instead he set the date for the special session eleven weeks 
after the opening of hostilities.® 

® Art. I, Sec. 8, Clause 12. 

4 Letter to Cmcinnati Gazette, quoted by Randall, Comtitutiond Frob- 
term Under Lincoln, p. 38, 

® The Civil War and the Constitution, I, p, 228, 

® Richardson, op, cit,, VI, pp, 14, 15, 
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In his message to Congress in special session when it con- 
vened on July 4 the President invited them to grant him retro- 
active authority for what he had done. “These measures,” said 
he, “whether strictly legal or not, were ventured upon under 
what appeared to be a popular demand and a public necessity, 
trusting then as now, that Congress would readily ratify them. 
It is believed that nothing has been done beyond the constitu- 
tional competence of Congress” ’’ Such engaging frankness 
must have proved quite disarming for on August 6, 1861, Con- 
gress passed an act providing “that all the acts, proclamations, 
and orders of the President respecting the army and navy of 
the United States, and calling out or relating to the militia or 
volunteers from the United States are hereby approved and 
in all respects made valid ... as if they had been issued 
and done under the previous express authority and direction 
of the Congress of the United States.” ® Congress, however, 
appears to have been caught here under the practical neces- 
sity of ratifying the executive acts in order to save its own 
claim of authority. It would have availed nothing to have re- 
fused to accept accomplished facts. It could not have been 
expected, however, that Congress would enact this legisla- 
tion without misgivings. We have competent testimony to 
“a certain hesitation which robbed it of the grace of spontane- 
ous generosity and revealed even at this early day, germs of 
faction among the supporters of the administration.” ® 

Lincoln’s trespassing on the congressional sphere was not 
confined to the opening weeks of the war but continued 
throughout. Some of these invasions will be mentioned in 
other connections later. At this point can be noted some 
isolated cases of a type that were so persistent as to amount 
almost to a habit. The Constitution distinctly assigns to Con- 
gress the duty “to make rules for the government and regula- 
tion of the land and naval forces.”^® In disregard of this 


^ Ihid., p. 24. Italics the author’s, 
s Statutes at Large, XII, p. 326. 

^ Nicolay and Hay, Abraham Lincoln: A History, IV, p. 382. 
Art. I, Sec. 8, Clause 14. 
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President Lincoln in 1863 issued a general order embodying 
the rules applicable to the federal armies in the field. They 
consisted of an elaborate code of laws and constituted per- 
haps the largest case of executive legislation in American 
history. Can it be maintained that such a power inheres in the 
office of Commander in Chief when the Constitution specifi- 
cally lodges it elsewhere? 

The Constitution requires that “no money shall be drawn 
from the treasury but in consequence of appropriations made 
by law.”^® But because Lincoln distrusted certain govern- 
mental officials, he directed the Secretary of the Treasury to 
advance, without security, two million dollars of public 
money to three private citizens, John A. Disc, George Opdyke, 
and Richard H. Blatchford, for the purpose of paying for cer- 
tain military and naval measures deemed necessary for the 
defense and support of the government. It is interesting to 
note in this connection that when Andrew Jackson had his 
way about the “despots,” he merely had his Secretary of the 
Treasury exercise a power assigned him by statute. Lin- 
coln, on the other hand, directed the Secretary of the Treas- 
ury to perform an act in direct violation of an unquestionable 
constitutional prohibition. In reporting the matter to Con- 
gress the President offered them the comforting assurance, “I 
am not aware that a dollar of the public funds thus confided 
without authority of law to imofficial persons was either lost 
or wasted.” No one questions the purity of Lincoln s mo- 
tives in this episode, but its effect must have been to goad the 
older Republicans to incipient revolt as they no doubt re- 
called Jackson’s highhanded but far less irregular methods in 
dealing with the treasury. 

Such serene disregard of the constitutional powers of Con- 
gress could not possibly have gone on indeffiiitely without 
challenge. Sooner or later the countermove of Congress 
would come. Many of its members had grown up in the belief 
that Congress was the motor of the government even in its 

See Randall, Constitutional Froblems, p. 38. 

^2 Art. I, Sec. 9, Clause 7. 

Richardson, op, citj VI, 79; Nicolay and Hay, op, cit., pp. 189, 194. 
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operation of the military arm. The first notable step in this 
direction was taken on December 20, 1861, when Congress 
appomted a Joint Committee on the Conduct of the War con- 
sisting of three senators and four representatives.^ Congress 
was encouraged in this move by the public impatience at the 
slowness with which military operations against the Confed- 
eracy were proceeding. The dominant members of this 
famous committee were Radical Republicans who had little 
if any respect for Lincoln.^® They constantly urged a more 
vigorous prosecution of the war and less leniency toward the 
institution of slavery. Designed ostensibly to aid Congress in 
performance of its constitutional functions, so far did the 
committee depart from its legitimate purpose that it became 
a veritable thorn in the flesh of the President. The members 
took over partial control of military operations.^® Their in- 
vestigating missions to the front imdermined army discipline 
and discouraged the more capable commanders. Such poor 
judges of military ability were these deputies on mission that 
their favorites were Fremont, Butler, and Hooker, three of 
the most conspicuously incompetent commanders in the mili- 
tary service. Their first signal accomplishment was the forced 
resignation of Secretary of War Cameron. Then the President 
somehow felt impelled to permit them to dictate the appoint- 
ment of the successor in that office and Edwin M. Stanton was 
their choice. Hehehaved accordingly as a creature of the com- 
mittee.^® Interrogating generals as if they were schoolboys 
and advising the President like military experts, they sought 
to intimidate Lincoln by threatening to arouse Congress 
against him.^® 

Secession and the outbreak of the Civil War had the pecul- 
iar effect of depriving the Republican party of its raison t^eire, 
that is, resistance to the spread of slavery. Fort Sumter shat- 

Report of the Joint Committee on the Conduct of the War ( 1865), 

p. 111. 

15 G, Julian, Folitical RecoUecfions, p. 201. 

G. W. Dimock, Congressional Investigating Committees, p. 112. 

Morison, op, cit, II, p. 205. 

18 Nicolay and Hay, op, cit,, V, p. 150. 

18 N. W. Stephenson, Lincoln, p. 205; G. W. Julian, op. cit., p. 205, 
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tered the party alignments of 1860 and started new ones. The 
preservation of the Union provided the motivation and ideo- 
logical nucleus of a new political aggregation that, as early as 
1862, adopted the designation of tibe Union party in support 
of the Lincoln administration. Repubhcan, as a party designa- 
tion, disappeared from contemporary newspapers and other 
periodicals during the War except as Democrats insisted on 
tarring their opponents with the epithet “Black Republicans.” 
Two wings of the Union party soon appeared, the Conserva- 
tives who stood firmly behind Lincoln and his moderate poli- 
cies, and the Radicals, mainly abolitionists, who criticised the 
President for not prosecuting the war with greater vigor.^® 

As might have been expected, there began to emerge from 
the congressional debates, from the lips of the Radical sena- 
tors and representatives the old doctrine of congressional 
supremacy. The war was scarcely a year old when Lincoln 
was confronted with the bold question as to where the Con- 
stitution had placed the powers of sovereignty, particularly 
with respect to war. At no time would Lincoln admit that 
Congress possessed plenary powers in this field. But Senator 
Sumner, in the Whig tradition emphatically asserting the 
congressional dogma, declared, “I claim for Congress all that 
belongs to any government in the exercise of the right of 
war,” and he treated with withering contempt any contrary 
view. Continuing, he said, “The Government of the United 
States appears most clearly in an act of Congress. . . . it is by 
an act of Congress that the War powers are set in motion. 
When once in motion the President must execute them. But 
he is only the instrument of Congress under the Constitution 
of the United States.” Senator Wilson thought “the policy 
of the Administration will be shaped by the action of the two 
houses of Congress, and, in my judgment, it is the duty as the 
representatives of the States and the people, to indicate to 
those who administer the laws of the country what we think 
the policy of the government should be. I had rather give a 
policy to the President of the United States than to take a 

20 On the Union party see W. E. Binkley, op. dt. Chapter X. 

21 Cong. Globe, XXXVII, 2, p. 2972. Italics mine. 
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policy from the President of the United States.” Senator 
Trumbull insisted that since the President can only execute 
tlie laws of Congress in the manner prescribed by Congress, 
“He is just as much subject to our control as if we appointed 
him, except that we cannot remove him and appoint another 
in his place.” EarHer in the same session Thaddeus Stevens 
in the lower house, having quoted the elastic clause and ap- 
plied it to the congressional power to suppress insurrection, 
concluded that “we [Congress] possess all the powers now 
claimed under the Constitution even the tremendous power 
of dictatorship.” 

To these bold and extravagant assertions of tlie doctrine 
of congressional supremacy Lincoln ofFered no direct reply. 
It is probable, however, that in a speech of Senator 0. H. 
Browning, Lincoln s intimate personal friend and at that time 
his spokesman in the Senate,'® is to be foimd Lincoln’s own 
view of this controversy. Admitting that the “powers of the 
Government are unquestionably enlarged by a state of war,” 
he propounded the question: “But is Congress the Govern- 
ment? ... I think not. . . . AU the powers that Congress 
possess are those granted in the Constitution.” At this point 
he was taking issue with Senator Fessenden, who had de- 
clared that “There is no limit on the power of Congress; but 
it is invested with the absolute power of war.” “There,” de- 
clared Browning, referring to Fessenden’s dictum, “is as broad 
and deep a foundation for absolute despotism as was ever 
laid.” The President, if he abuses the war powers “when 
peace returns, is answerable to the civil power for abuse. If 
Congress usurps and prostitutes them the hberty of the citizen 
is overthrown, and he is helpless without remedy for his griev- 
ances.” Citing decisions of the Supreme Court,^® the senator 
showed how die judiciary had pointed out that Congress could 
apply the proper remedy if a President abused his power. But 

22 Ibid., 2, p. 2784. 

28 Ibid., 2, p. 2973. 

2^ Ibid,^ 2, p. 440. Italics mine. 

25 N. W. Stephenson, op. dt, p. 217. 

26 Luther vs Borden, 7 Howard, pp. 43-46; Martin vs Mott, 12 Wheaton, 
pp. 209-31. 



118 


PRESIDENT AND CONGRESS 


if Congress were to usurp war powers “there is absolutely no 
remedy to be found anywhere.” Not long afterwards 
Browning declared “when the Constitution made the Presi- 
dent commander in chief of the army and navy of the United 
States it clothed him with the incidental powers necessary to 
a full, faithful, and forceful performance of the duties of that 
high office; and to decide what are military necessities and 
to devise and to execute the requisite measures to meet them, 
is one of these incidents. It is not legislative, but an executive 
function and Congress had nothing to do with it.” That 
Brovraing reflected Lincolns view became increasingly ap- 
parent as the war progressed. 

At this particxflar stage of the conflict between Congress 
and the Executive the grand strategy of politics was intro- 
duced by the President to determine whether he was to rule or 
be ruled by Congress. He made his moves with the consum- 
mate skill of a master political craftsman. Gone was the leth- 
argy and indecision that cramped his earlier movements. It 
was no longer a question of constitutional assignments of 
power but a matter of maneuvering to preserve the prestige 
and prerogatives of the executive office which he considered 
not only constitutionally his but highly essential for the prose- 
cution of the war and die salvation of the Union. Already he 
had appointed military governors in the territory occupied by 
the army. Sumner had, by Senate resolution, attempted to 
compel him to revoke this action and was reasserting, mean- 
while, his doctrine of the supremacy of Congress.®® 

It so happened that these Radical exponents of congres- 
sional supremacy were also abolitionists. They were eager, 
through congressional action, to accoinplish their major ob- 
jective of emancipation. Such a consummation through statu- 
tory enactment would go far toward demonstrating their 
claim of the plenary powers of Congress in war matters. Lin- 
coln regarded such legislation as beyond the constitutional 
competence of Congress and the Radicals were gleefully mak- 


27 Cong. Globe, XXXVII, 2, p. 1136. 

28 Cong. Globe, XXXVII, 2, p. 2922. 

29 Ibid., 2, p. 2596. 
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ing the most of the President’s reputed tenderness toward 
slave holders. 

In the closing hom'S of the first regular session of the Thirty- 
seventh Congress, boldly taking the initiative. President Lin- 
coln submitted a message to Congress proposing compensated 
emancipation.*® He fairly took their breath by accompanying 
the message with the draft of a bill designed to carry out the 
proposal, which at once raised the question in the Senate of 
the President’s right to introduce a bilL®^ In this same week 
the President astonished Congress with the most audacious 
move yet made in his dealings with it. The second confisca- 
tion bill was under consideration.*® Certain features of it 
were, in the opinion of the President, of doubtful constitu- 
tionahty. Lincoln prepared in advance a veto message and 
let the congressmen know it was ready for use if needed. This 
compelled them to remove the objectionable feature. The 
Radicals cried out that the President was coercing them. The 
opposition to the President reached the height of hysteria. “No 
one at a distance,” wrote Julian long afterward, “could form 
any conception of the hostihiy of the Republican members 
to Lincoln at the time of final adjournment, while it was the 
belief of many that our last session of Congress had been held 
in Washington. Senator Wade said the country was going to 
heU, and that the scenes witnessed in the French Revolution 
were nothing in comparison with what we should see here.” 

When the bill reached the President he played his master 
stroke against the Radicals. Along with the approval of the 
bill, revised as he desired it, he sent to Congress the veto mes- 
sage he would have used if the bill had not been amended.®^ 
Andrew Jackson had never done anything just quite so auda- 

Richardson, op. dt., VI, p. 84. 

51 Cong. Ghbe, XXVII, 2, p. 322S. 

52 The bill provided, among other things, that the President seize the 
property of Confederate oflBceholders ( Statutes at Large, XII, pp. 589—92 ) , 
Lincoln's threatened veto was aimed at the extension of the penalty beyond 
the life of the offenders hi violation of the constitutional prohibition against 
the punishment of treason extending to ‘‘forfeiture except during the life 
of the attainted'' ( Art. Ill, Sec. 3, Cl. 2 ) . 

G. W. Julian, op. cit, p, 220. 

Richardson, op. c%t., VI, pp. 85-87. 
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cious- as this. The rage of the Radicals and their wild predic- 
tions of coming despotism and a reign of terror were but 
manifestations of their deep disappointment because of the 
President’s adroit tliwarting of their plans to dominate him. 
Hie confident claimants of congressional supremacy found 
themselves confronted by an Executive from whom they 
could not wrest tlie leadership in the government. 

The discomfiture of the Radicals was not yet complete. 
It remained for the President to give the final blow to the 
claims of congressional supremacy by the boldest stroke of 
executive policy of the war period. He issued the Emancipa- 
tion Proclamation after Congress had adjourned and conse- 
quently when the Radicals were at the greatest disadvantage 
in getting their complaints conveyed to the public. Indeed, 
protests against his move would have been difficult for them, 
for he was but moving to accomplish directly what they had 
criticized him for not proposing that Congress do through 
legislation. It is a mistake to consider the Emancipation Proc- 
lamation as merely a bid for liberal sympathy abroad and 
abohtionists support at home. Lincoln unquestionably was 
aware of the discomfiture this proclamation would produce 
in the ranks of the claimants of congressional supremacy. It 
was a perplexing stroke to the malcontents. Here they were 
granted the emancipation of the slaves for which they had 
clamored. They could not refuse it, but it had come about in 
the wrong way. Where were now the plenary war powers of 
Congress? The most strident critics had been silenced by an 
astounding stroke of executive power. So complete was their 
defeat that when, in the next session of Congress, the Demo- 
crats ineptly introduced a resolution condemning the procla- 
mation,®® even Thaddeus Stevens had no choice but to vote 
against the measure and appear to be vindicating the Presi- 
dent. 

Two days after the Emancipation Proclamation the Presi- 
dent issued another proclamation by means of which, under 
an act of Congress and by the stroke of his pen, he divested 

Richardson, op. cit., VI, pp. 96-98. 

Cong- Globe, XXXVH, 3, p. 76. 
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the whole American people of tlie privilege of the writ of 
habeas corpus and thus proclaimed himself virtually dictator. 
This proclamation declared that in addition to those engaged 
in armed insurrection and their aiders and abettors ‘"all per- 
sons discouraging enlistments, resisting militia drafts, or per- 
sons discouraging military drafts or guilty of any disloyal 
practice affording aid and comfort to tire rebels against the 
authority of the tjnited States shall be subject to martial law 
and liable to trial and punishment by court martial or military 
commission; second that the writ of habeas corpus is sus- 
pended m respect to all persons arrested, or who are or here- 
after during the rebellion shall be imprisoned in any fort, 
camp, arsenal, military prison, or other place of confinement 
by any military authority or by sentence of any court martial 
or military commission.” Abraham Lincoln in proclaiming 
here what Professor Dunning considered “a perfect platform 
for despotism” had given his answer to Thaddeus Stevens 
and the Radicals who claimed for Congress itself the "‘power 
of dictatorship.”®® 

It must not be assumed that the congressional opposition 
to Lincoln had been crushed. After tire disastrous Union de- 
feat at Fredericksburg a caucus of Radical senators concluded 
that Secretary of State W. H. Seward was the evil genius of 
the administration. They accordingly sent a committee of 
seven Radicals to the President to demand that his Cabinet 
be reorganized.*® It looked for the moment as if the President 
might have to relinquish the constitutional privilege of deter- 
mining his own counselors as the price of congressional co- 
operation and the successful prosecution of the war. Lincoln 
courteously requested the committee to return at an ap- 
pointed time for another conference. When Seward heard of 
the demand of the committee, he sent Lincoln his resignation. 
Now if there was in Lincoln's Cabinet at this time a marplot 
it was not WiUiam H. Seward but Salmon P. Chase, who was 

87 Ricliardson, op. cit., VI, pp. 98, 99. 

88 'The Constitution of United States in Civil War, PoMtcal Sctmce 
Quafterly, I, p. 188. 

88 See N. W. Stephenson, op, dt, p, 280. 

40 O. H. Browning, Diary of Orville Hickman Browning, p. 599. 
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a constant informer to the Radicals of reports of dissension 
among the members of the Cabinet.*’- When in due time the 
committee of senators returned they, unexpectedly found 
themselves compelled to resume the subject of Cabinet dis- 
sension in the presence of the entire Cabinet. Under the cir- 
cumstances the distressed Chase felt impelled to eat his own 
words of talebearing to the senators and admit that there was 
no Cabinet discord. Furthermore, now thoroughly discred- 
ited before the President, -the Cabinet and the senators, the 
humiliated Secretary of the Treasury reluctantly offered his 
resignation.*^ This was just what the President had been 
maneuvering for. With resignations of both Cabinet members 
in his pocket he chose to accept neither, for each had a large 
and valuable personal following whose support Lincoln could 
not spare. “This,” said he, “cuts the Gordian knot.” He had 
preserved the control of his own Cabinet, avoided loss of the 
support of the followers of the two Cabinet members and 
counteracted the encroachments of the senatorial group. 
The escape, however, was a narrow one. Senator Bro-wnmg 
had informed Lincoln that the Radical strategy at this time 
was to surround him with a Cabinet of Radicals with Chase as 
premier. The President replied with a good deal of emphasis 
that he was master and that they should not do that.*® It is the 
opinion of Samuel Eliot Morison that “in the Cabinet crisis 
of December, 1862, only Lincoln’s astuteness saved him from 
becoming a mere Premier instead of a President.” ** 

On no matter during the war was there a more clear-cut 
issue respecting the powers of the President and of Congress 
than on reconstruction. On December 8, 1863, the President 
issued a proclamation of amnesty and reconstruction. The 
latter part of this state paper contained the famous provision 
by which the President made the offer to the states that had 
passed ordinances of secession that, whenever a number of 
their voters “not less than one-tenth in number of the votes 

See Lincola’s summary of Chase’s conduct la Nicolay and Hay, op. dt., 
Vm, p. 317. 

^2 Welles, Diary of Gideon Welles^ I, pp. 201“02. 

^3 0. H. Bro’Wning, op. dt, p. 604, 

^ Op. cit, II, p. 254. 
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cast in such State at the presidential election of the year 1860 
. . . shall reestablish a State government which shall be re- 
pubhcan, and in no wise contravening said oath (previously 
prescribed) such shall be recognized as the true government 
of the State and the State shall receive thereunder the bene- 
fits of the constitutional provision which declares that the 
United States shall guarantee a Republican form of govern- 
ment, etc.” The proclamation specifically recognized the 
right of Congress to determine the admission of Senators and 
Representatives from such states to the two houses. Here was 
an executive act pushing the powers of the President to still 
another extreme — reconstruction without even a gesture in 
the direction of congressional authorization. The Radicals 
chose to regard the proclamation as a distinct challenge of the 
constitutional powers of Congress. Accordingly there was 
introduced early in the session of the Congress just convening 
what came to be known as the Wade-Davis bill.*® It purposed, 
through statute, to make reconstruction difficult and de- 
Hberately sought to transfer matters of reconstruction from 
the President to Congress. Instead of the one-tenth of the 
voters required by the President s proclamation to effect 
reconstruction, the bill required a majority. Lincoln, ignoring 
the pending measure, proceeded with his own method of 
reconstruction. In 1864, encouraged somewhat no doubt by 
the decline of presidential prestige resulting from the terrible 
losses of troops in Grant’s Wilderness Campaign, Congress 
refused to seat the senators and representatives elected from 
the presidentially reconstracted state of Arkansas. The ses- 
sion of Congress was by this tune drawing to a close with the 
Wade-Davis bill pending in the Senate. Wade and Chandler 
were particularly determined that the President should not 
handle the matter of reconstruction in his own way. The 
measure reached the President on the last day of the session, 
and contained, among other things, a provision prohibiting 
slavery in the reconstructed states. It should be noted that 
the Emancipation Proclamation did not cover these states. In 

Richardson, op. cit., VI, pp. 313-15. 

<6 Cong. Globe, XXXVIU, 1, pp. 2107. 
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the presence of a group of Radical senators and to their utter 
astonishment, the President took the Wade-Davis bill and, 
after merely glancing at it, casually laid it aside. To Senator 
Chandler’s angry protest that Congress was merely attempt- 
ing to do with slavery no more than the President had done 
came Lincoln’s prompt rejoinder, ‘1 conceive that I may, 
in an emergency, do things on military ground which cannot 
constitutionally be done by Congress.” 

After the adjournment of Congress Lincoln gave the 
Wade-Davis bill a pocket veto and then issued a unique 
proclamation accompanied by the bill and an accotmt of the 
circumstances under which it was passed. He submitted the 
Wade-Davis bill to the public for their consideration. He was 
not absolutely committed to any one particular plan of recon- 
struction.*® The President’s tactics were extremely baffling 
to the Radicals. Even when Congress was in session the Presi- 
dent had a great advantage over Congress in addressing the 
public. Now that Congress was not in session their handicap 
in getting their case presented to the public was overwhelm- 
ing. The President practically monopolized pubhc attention. 
Nevertheless, the Radicals decided to accept the challenge 
of the Executive to the congressional claim of authority in the 
matter of reconstruction. 

The answer came from the proponents of the bill in the 
famous and sensational Wade-Davis Manifesto, the boldest 
attack made at any time upon Lincoln by responsible leaders 
of his party in Congress. Having no other means at the time 
of reaching the public, the authors of the manifesto published 
it in the newspapers. Addressed “to the Supporters of the 
Government” it opened thus : “We have read with surprise and 
not without indignation the proclamation of the President of 
July, 1864. The supporters of the administration are respon- 
sible to the country for its conduct, and it is their right and 
duty to check the encroachments of the Executive on the 
authority of Congress and to require it to confine itself to its 
proper sphere.” The Whigs had never been more explicit in 

Nicolay and Hay, op, cit, IX, pp. 120-21. 

48 iUchardson, op. cit, IV, pp, 222-26. 



125 


Chaptek VI : Lincoln and Congress 

their statement, Congress is responsible to the country for the 
conduct of the Executive, as, for example, when the Whig 
Congressmen disavowed responsibility for President Tyler. 
Continuing, in regard to the President the manifesto declared 
that “he must imderstand that our support is of a cause and 
not of a man; that the authority of Congress is paramount 
and must be respected; that the whole body of Union men in 
Congress will not submit to be impeached hy him of rash and 
unconstitutional legislation; and if he wishes our support he 
must confine himself to his executive duties — to obey and to 
execute not to make the laws — to suppress by arms armed 
rebellion, and leave political reorganization to Congress." The 
manifesto closed with an appeal to the supporters of govern- 
ment to “consider the remedy of these usurpations and hav- 
ing found it fearlessly to execute it.”^® This manifesto 
represents probably the most authoritative statement possible 
of the Radical congressmen’s conception of the proper rela- 
tion of the Executive to the legislature held during the Civil 
War. It describes perfectly the theory on which the party 
functioned during Johnson’s administration. The fundamental 
idea of it can be traced more or less through Republican party 
doctrine to the present day. 

The rank and file of the Union men failed to rally to the 
call of these defenders of congressional authority. “The very 
strength of their paper was,” wrote James G. Blaine, “by one 
of the paradoxes that frequently recur in public affairs, its 
special weakness. It was so powerful an arraignment of 
the President that, of necessity, it rallied his friends to his 
support with that intense form of energy which springs 
from the instinct of self-preservation.”®® Lincoln’s procla- 
mation and the manifesto served to make the presidential 
election of 1864 in a sense a plebiscite on the issue raised. 
The President was re-elected and Davis lost his seat in 
Congress, while Wade’s senatorial term had not expired. 
As a consequence of this election there was no other seri- 
ous challenge of Lincoln’s exercise of power on reconstruc- 


Quoted by Nicolay and Hay, op, cit., IX, pp. 125-2Y. Italics mine. 
50 Twenty Years in Congress, II, p, 44. 
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tion or indeed on his broad interpretation of the scope of ex- 
ecutive power. 

Unquestionably the high-water mark of the exercise of 
executive power in the United States is found in the adminis- 
tration of Abraham Lincoln. No President before or since has 
pushed the boundaries of executive power so far over into the 
legislative sphere. No one can ever know just what Lincoln 
conceived to be limits of his powers. Even a partial review 
of them presents an imposing list of daring ventures. Under 
the war power he proclaimed the slaves of those in rebellion 
emancipated. He devised and put into execution his peculiar 
plan of reconstruction. In disregard of law he increased the 
army and navy beyond the limits set by statute. The privilege 
of the writ of habeas corpus was suspended wholesale and 
martial law declared. Public money in the sum of millions was 
deliberately spent without congressional appropriation. Nor 
was any of this done innocently. Lincoln understood his Con- 
stitution. He knew, in many cases, just how he was transgress- 
ing and his infractions were consequently deliberate. It is 
all the more astonishing that this audacity was the work of a 
minority President who performed in the presence of a bitter 
congressional opposition even in his own party. Of course 
after the election of 1864 he probably considered that his re- 
election constituted a vindication of his record regardless of 
the question of the constitutionality of his practices. 

Lincoln’s nearest approach to an explanation of his disre- 
gard of the constitutional prescriptions is found in his well- 
jbiown letter to A. G. Hodges of April 4, 1864, in which he 
wrote: “My oath to preserve the Constitution imposed on me 
the duty of preserving by every indispensable means that 
government, that nation, of which the Constitution was the 
organic law. Was it possible to lose the nation and yet pre- 
serve the Constitution? By general law life and hmb must be 
protected, yet often a limb must be amputated to save a life, 
but a life is never wisely given to save a limb. I felt that meas- 
ures, otherwise unconstitutional, might become lawful by 
becoming indispensable to the preservation of the Constitu- 
tion through the preservation of the nation. Eight or wrong. 
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I asstimed this ground and now avow it. I could not feel that, 
to the best of my ability, I had ever tried to preserve the Con- 
stitution, if to save slavery or any minor matter, I should per- 
mit the wreck of the government, country, and Constitution 
altogether.” 

Nicolay and Hay, Works of Abraham Lincoln, X, pp. 65-68. 
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V V mi the surrender of Lee at Appomattox in April, 1865, 
resistance to federal authority ceased and Lincoln attained 
the pinnacle of his prestige. Conciliation became the keynote 
of his public utterances. Then in the midst of the rejoicing 
over the triumph of the Union cause an assassin suddenly 
ended Lincoln’s career. 

If the masses of the American people failed to realize that 
the assassination of President Lincoln threatened to destroy 
the balance of the political branches of the government, the 
dominant leaders of the Radicals in Congress were not igno- 
rant of that possibility. No longer would Lincoln the consum- 
mate leader, who had learned the management of men in the 
rough and tumble of Illinois pioneer pohtics and who had 
thwarted more than one congressional conspiracy to shackle 
the Executive, be available to checkmate- tibe Radical 
Unionists. 

To those who had applauded the furious blast of the Wade- 
Davis Manifesto against Lincoln only to see its effect nullified 
by his triumphant re-election it must have now seemed as if 
Fate, through the assassin’s bullet, had at last delivered the 
government into their hands. Their glee was but ill concealed. 
Nor did their confidence tmder the circumstances seem un- 
reasonable. Andrew Johnson, who would now assume tlie 
duties of Chief Executive, had been one of them. Until ap- 
pointed governor of Tennessee he had been a member of the 
Joint Committee on the Conduct of the War — the committee 
which had served as a censor of the Executive in the conduct 
of military affairs. Now this committee with one of its former 
members in the office of President could constitute a board 



129 


Chapteb VII: The Reaction against the Executive 

of strategy in seeing that Congress was exalted to a dominant 
position with respect to the Executive. 

In confirmation of this we have the testimony that Lincoln 
had drawn his last breath only a few hours before this group 
of Radicals caucused and decided on an entire change of the 
President’s Cabinet “to get rid of the last vestige of Cincolu- 
ism”^ without consulting Johnson, however, arid on the 
establishment of a reconstruction policy less conciliatory tban 
that of Lincoln. The feeling among them was practically 
unanimous that the accession of Johnson would prove a “god- 
send to the country.” ^ When, a day later, this Committee on 
the Conduct of the War called on die new President, Senator 
Benjamin F. Wade, president pro tern of the upper house and 
co-author of the famous Wade-Davis Manifesto, expressed 
the consensus of the group in the well-known words : “John- 
son, we have faith in you. By the gods, there will be no trouble 
now in running the Government.” * 

This confidence of the Radicals in President Johnson was 
soon to be rudely shaken. Indeed, they were quite early 
disturbed in his utter disregard of their caucus decision as 
shown by his continued retention of Lincoln’s Cabinet with- 
out a break in its membership. More disconcerting still was 
the fact that Johnson continued without visible change the 
method of reconstruction devised and initiated by Lincoln. 
This was the very procedure to which Congress had taken 
exception and which had especially provoked the furious 
wrath of the Radicals against Lincoln. They had assumed 
that, now that the emergency of the war had passed and Lin- 
coln with his astute strategy could no longer frustrate them. 
Congress could proceed wiib its own plans for reconstruction. 
But throughout the summer and autumn of 1865 President 
Johnson proceeded serenely on his way with the restoration of 
civil government in the states where Lincoln had not previ- 
ously completed it.^ The term of the Thirty-eighth Congress 

1 MS diary of G. W. Julian, Apr, 15, 1865. Quoted by Claude Bowers, 
The Tragic Era, p. 6. 

2 G. W. Julian, op, cit, p. 255. 

s Ihid,, p. 255; Nicolay and Hay, op cit., X, pp. 315-16. 

^ Richardson, op. cit., VI, pp. 434-^8. 
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had expired in March, 1865. Since the President made no 
move to call an extra session of the new Congress he was free 
to carry on his work of reconstruction witliout interference. 

This failure of President Johnson to call Congress in a 
special session may have been a major mistake of his execu- 
tive career. Even some of his friends thought that he erred 
in not convening Congress when such a momentous constitu- 
tional problem was to be solved.® Delightful as it undoubtedly 
was to be reconstracting the states, free from the carping 
criticism and annoying interference of Congress, the Presi- 
dent must have seemed to many of the finest citizens to have 
been treading on doubtful constitutional ground and to have 
been guilty of scarcely playing fair with Congress. 

If fair-minded friends of Johnson were doubtful of the 
propriety of his conduct, the Radicals were not. As the sum- 
mer advanced their consternation at his conduct turned to 
indignation. When the President recognized the Pierpont 
government in Virginia Thaddeus Stevens wrote to Sumner, 
“Is there no way to arrest the insane course of the President 
in reorganization?” ® On July 6 he wrote the President asking 
him to hold his hand and await the action of Congress, saying 
that he found no Northern Union man who approved the 
President’s course.’^ Condemning the appointment of military 
governors as a usurpation, Sumner wrote, “If something is not 
done the President will be crowned king before Congress 
meets.” ® On the eve of the regular meeting of Congress in 
December about thirty of these Radicals caucused and laid 
their plans for countering the President by refusing to seat 
the congressmen elected from the reconstructed S^outhern 
states.® 

A somewhat neglected factor in the conflict between John- 
son and Congress has been the Speaker of the House of Rep- 

5 W. A. Dunning, Essays on the Civil War and Reconstruction, p. 85. 

® Quoted by J. F. Rhodes, United States from the Compromise of 1850, 
V, p. 531. 

Johnson paper, quoted by E. P. Oberholtzer, History of the United 
States since the Civil War, I, p. 41. 

® Sumnaer MSS, Harvard Library, quoted by Rhodes, United States from 
the Compromise of 1850, V, p. 533. 

® Welles, op. cit, 11, p. 387. 
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resentatives, Schuyler Colfax. He had presided over the last 
Congress during the war and it was universally accepted tliat 
he would be re-elected Speaker of the now-convening Thirty- 
ninth Congress. J. W. Forney, Secretary of the Senate, said 
that “he was the embodiment of the war poHcy of the govern- 
ment.” We may regard him as, in a very true sense, the first 
of the modem type of Speaker, such as Blaine, Reed, and 
Cannon. His career in that position reveals indications of a 
survival of that early colonial American conception of the 
Speaker as the people’s spokesman against the danger of 
executive encroachment. Thus he felt himself to be the 
mouthpiece of the body over which he presided. It has been 
said that “after Lincoln no one spoke with more authority 
than Speaker Colfax.” “ It therefore seemed to him perfectly 
proper to address the crowd that gathered before his lodging 
place in Washington a few days before the opening of Con- 
gress and to declare to them that it was the function of Con- 
gress and not the President to determine the disposition of the 
conquered territory.^^ “Mr. Colfax frankly proclaimed the 
supremacy of Congress to the Executive as a fact, as Mr. Clay 
had proclaimed it in Jackson’s time as a principle.” This in- 
formal speech of Schuyler Colfax was the first public declara- 
tion of “any Congressman taking issue with Johnson’s policy 
and Mr. Johnson always denotmced it as the initiation of the 
Congressional policy which antagonized his.” “ A few days 
later Mr. Colfax, facing from the Speaker’s chair the House 
of Representatives, which had just then re-elected him, said, 
‘Tt is yours to mature and enact legislation which, with the 
concurrence of the Executive, shall establish them [the 
States] anew.” This statement that Congress had before it 
the duty of reconstruction was particularly significant, inas- 
much as it was made in the face of the already consummated 

A. W. Moore, Life of Colfax, p. 178. Quoted by M. P. FoDett, The 
Speaker of the House of Representatives, pp. 98-99. 

O. J. Hollister, Life of Schuyler Colfax, p. 216. 

12 Welles, op. cit, II, p. 385. 

G. R. Brown, The Leadership of Congress, p. 59. 

A. W- Moore, Schuyler Colfax^ p. 178. Quoted by Follett, op. ciL, p. 99. 

15 Cong. Globe, XXXIX, 1, p. 5. 



132 


PRESIDENT AND CONGRESS 


reconstruction of many states by Presidents Lincoln and 
Johnson. 

When Congress convened the congressmen-elect from the 
states reconstructed by the Presidents presented themselves 
to take the oath of office but were deliberately ignored 
through the highhanded manipulation of parliamentary pro- 
cedure by Thaddeus Stevens, who had ordered the clerk to 
omit their names from the tentative roll.^® This took place in 
spite of the fact that the great body of the Union party in 
Congress distrusted Sumner and Stevens and at this time pre- 
fered to co-operate with the President if they could have cer- 
tain assurances as to reconstruction.^' The conservative 
members of the party entered heartily into a plan for a joint 
committee on reconstruction, hoping through it to hold the 
Badicals in check.'^® But the alert Radicals at once captured 
control of this committee and converted it from an organ of 
conciliation into the “Central directory” of the Radicals, a 
powerful engine of aggression in the war against the Execu- 
tive. It trnned out to be no less than a resurrection of the old 
Committee on the Conduct of the War. “By the political dex- 
terity of the Radicals,” wrote James G. Blaine, “no opportu- 
nity was afforded the Conservatives to get together and sup- 
port the President though Congress was in a frame of mind at 
that time to do so.” Yet it was quite apparent that the Radi- 
cals must bide their time and not prematurely force the issue 
with the President. Consequently they shrewdly postponed 
action on the seating of the Southern congressmen on the 
ground that Congress lacked information on the matter. All 
proposed resolutions relating to reconstruction were hence- 
forth referred to the famous Committee of Fifteen, which 
promptly pigeonholed them.®'^ 

Under me domination of the irrepressible Stevens Con- 

Claude Bowers, The Tragic Era? p. 90. 

Bliodes, History of the United States from the Compromise of 1850^ V, 
p. 549. 

Dmming, Essays, p. 87. 

WeUes, op. cit., II, p. 494. 

20 Op. cit, 11, p. 80. 

21 Winston, R. W,, Andrew Johnson: Plebeian and Patriot, p. 311. 
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gress had adjoiirned at the end of the first day of the session 
without extendmg the courtesy of the customary committee 
to inform the President that Congress was ready to receive 
communications from him.^^ This was a bold hint that Con- 
gress was assuming independent control and needed no advice 
from the President regardless of the constitutional injunction 
to him to provide it. When in due time the message of the 
President reached Congress its moderation of tone pleasantly 
stirprised the public. The President based his reconstruction 
on the power to pardon, to withdraw military rule, and to 
guarantee a republican form of government. He reported that 
he had already restored the reconstructed states. “The amend- 
ment to die Constitution being adopted,” said the message, 
“it wiU remain for the States whose powers have been so long 
in abeyance to resume their places in die two branches of the 
national Legislature and complete the work of restoration.” 

On December 18 Thaddeus Stevens dehvered a speech in 
the House in which he threw at the Executive the question, 
“Who can reconstruct?” and answered it by declaring that 
the seceded states were conquered territory and could be 
restored only under the power of Congress to readmit.^* If 
this view should prevail aU the reconstruction already effected 
by Lincoln and Johnson would be nullified. 

A crisis was reached by the middle of February when Con- 
gress presented to the President for his signature a measure 
providing for the continuance of the Freedman s Bureau, an 
agency originally established under the war power of Con- 
gress. The constitutional question now became, how can this 
bureau be renewed in time of peace? Secretary Gideon Welles 
set down in his diary that the measure was a “terrific engine 
and reads more like a decree emanating from a despotic 
power than a legislative enactment by republican representa- 
tives.” He revealed that great pressure was brought to bear 
on the Cabinet to accept the doctrines of Thaddeus Stevens. 


22 Welles, op* cit, II, p. 388. 

2s Richardson, op* cit, VI, pp. 353-71. 

24 Cong. Globe, XXXVII, 1, p. 72. 

25 Op, city 11, p. 432. 
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“Congress,” he wrote, “was the supreme department of the 
Government and must be recognized as the supreme power. 
Members of Congress must be permitted to exercise executive 
duties. The Legislative department must control the action of 
the Government, prescribe its poHcy, its measures and 
dictate appointments to the Executive or subordinate depart- 
ments.” February 13 the President alluded to the “unmis- 
takable designs of Thaddeus Stevens and his associates to 
take the Government in their own hands and get rid of him 
by declaring Tennessee out of the Union.” If the President 
would only sign the Freedman s Bureau bill they would admit 
representatives from Tennessee and thus make the President 
secure in his office.^® But all attempts to persuade or intimi- 
date Johnson were in vain. He vetoed die measure and it 
failed to pass over his veto. 

The sustaining of the veto proved, however, to be but a 
Pyrrhic victory to the President. Although apparently a de- 
feat for the Radicals, it nevertheless strengthened them. They 
lost no time in putting through the two houses a concurrent 
resolution that congressmen from a “seceded” state should be 
admitted to neither house until both houses declared the state 
entitled to representation.^® “This was a formal declaration of 
war on the executive policy. It notified the President that 
Congress intended to form its own judgment upon the status 
of the states irrespective of any extraneous decisions.” 

The next issue between Congress and the Executive was on 
the Civil Rights Bill, designed particularly to protect the civil 
rights of the freedmen through the exercise of national au- 
thority. Such a thoroughgoing nationalist as the late John W. 
Burgess considered this measure theoretically sound from the 
point of view of modern jurisprudence and political science.®’^ 
But the bill made all infractions of the statute cognizable in 

28 Cong. Globe, XXXVII, 1, p. 426. 

2? Ibid., p. 432. 

28 Ibid., p. 434. 

29 Rhodes, History of the United States from the Compromise of 1850, V, 
p. 572. 

20 Dunning, Essays, p. 90. 

21 Reconstruction and the Constitution, p. 70. 
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the federal courts. To a Southern state-rights Democrat like 
Johnson this was a brazen infraction of the Constitution, an 
invasion of the reserved police powers of the states. He could 
not accept the theory of the bill’s advocates that the Thir- 
teenth Amendment had wrought a revolution in the nature 
of the federal government. Such a doctrine was viewed by the 
President as an alarming attempt at consolidation and such, 
m fact, the judiciary in due time held it to be.®® 

President Johnson promptly vetoed the bill and its passage ■ 
over his head became a landmark in our constitutional devel- 
opment. It was the first time in our history that Congress had 
overcome the executive veto on an important issue.®^ It was 
even more important as a political event. Congress had tasted 
blood and the battle was on in earnest. Had the President 
chosen to accept the measure he would have thereby made 
himself the undoubted leader of his party.®® Congress, now 
thoroughly alarmed at the President’s conduct, took steps to 
put the measure beyond repeal by making it a part of the 
fundamental law and it became in time the Fourteenth 
Amendment to the Constitution. Moreover, this Civil Eights 
Bill was but the first of a number of acts to be passed over the 
veto of tihe President. This proved fatal to the balance of Ae 
Executive and Congress in the federal system. James G. Blaine 
put it in a single sentence. “Two thirds of each house united 
and stimulated to one end can practically neutralize 
executive power of the government and lay down its policy 
in defiance of the efforts and opposition of the President. 
From the day of the passage of the Civil Eights Bill over the 
President’s head Congress was master of the government and 
the President’s initiative and usefulness as a constructive 


leader was at an end. 

32 Johnson, of course, never was a Republican. Before the War he had 
been a Tacksonian Democrat. Like many other Democrats he joined the 
Union party and was elected Vice President on the ticket of that party jn 

United State vs Rhodes, 1 Abbott, U. S. R 0 poTU, p. 50. 

3^ Rhodes, History of the United States from the Compromtse of 1850, V, 
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35 J. W. Btirgess, Reconstruction, p. 71. 
33 OVf dt,, II, p. 185. 
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The congressional elections of 1866 were, in a sense, a refer- 
endum on the question of congressional versus presidential 
reconstruction. To the leaders of the contending groups it was 
also a contest for victory between two conflicting theories of 
the nature of the government. In the spring President Johnson 
had expressed succinctly his conception of his office in terms 
suggestive of Jacksonian Democracy. “. . . when that body 
[Congress] ventured on oppressive acts, he was clothed with 
power to say ‘Veto, I forbid.’ . . . Your President is now the 
TCbune of the people, and, thank God, I am, and intend to 
assert the power which the people have placed in me. . . . 
Tyranny and despotism can be exercised by many more rigor- 
ously, more vigorously, and more severely than by one.” In 
the midst of the campaign the chief of the Radicals, Thad- 
deus Stevens himself, gave an authoritative statement of the 
opposite doctrine. “Congress is the sovereign power, because 
the people speak through them; and Andrew Johnson must 
learn that he is your servant and that as Congress shall order 
he must obey. There is no escape from it. God forbid that he 
should have one tittle of power except what he derives through 
Congress and the Constitution. This is the whole question.” 
The dogmas that Lincoln had prevented the Radicals from 
getting estabhshed had now been translated into facts. 

But what were the stakes for which the denouncers of the 
President were really playing? Let it not be forgotten that 
Andrew Johnson was a true Jacksonian Democrat, a cham- 
pion of the imderdog and consequently a menace to some of 
the most powerful economic interests in America. Here was 
a President determined that the public domain should go to 
actual settlers instead of land speculators who had been 
fraudulently acquiring vast tracts and railroad promoters 
seeking million-acre grants. He alarmed manufacturers by 
condeming high tariffs and government bond holders by de- 
liberately proposing to pare down the debt by what amounted 
to partial repudiation.®® 

Speech on occasion of a serenade, April 18, 1866, Johnson MS, XCIII, 
quoted, H. K. Beale, The Critical Year, p. 214. 

*8 Speech at Lancaster, New York Herald, Sept. 29, 1866. 

39 See L. M. Hacker, Triumph of American Capitalism, p. 375. 
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Whatever its significance as to issues, the verdict of the 
electorate was overwhelming in favor of the Radicals. The 
President’s followers were so thoroughly defeated that the 
next House of Representatives would stand almost three to 
one against him. The people seemed to have given Congress a 
mandate to take up the matter of reconstruction de novo. The 
electorate had been influenced strongly by the xmanimous re- 
jection of the Fourteenth Amendment by the states which had 
been reconstructed by presidential proclamation. That rejec- 
tion had been made upon the advice of the President.*'’ The 
pubHc came to look upon Congress as practically the govern- 
ment of the United States.**^ Stevens had the House of Repre- 
sentatives in his pocket. A reconstruction bill was passed, 
abolishing the state governments established by Johnson and 
dividing the South into military districts subject to military 
commanders, who must, however, under a rider attached to 
an appropriation measure, take orders from General Grant 
and not the Constitutional Commander-in-Chief.*’^ In the 
opinion of a distinguished pohtical scientist, a former Union 
soldier, this provision was “ the most brutal proposition ever 
introduced into Congress by a responsible committee. . . 
More astonishing still is the fact that this arrangement, so 
humfiiating to the President, was devised by one who should 
have been his confidential adviser, Edwin M. Stanton, the 
Secretary of War. Congressman G. S. RoutweU took it down 
as the terms of the measure were secretly dictated to him hy 
the faithless Secretary.** 

Not only was Congress the chief organ of the government, 
no longer checked by the President, but it no longer regarded 


See Chase Correspondence, American Historical Association, Annual 
Report ( 1902), p. 516. 

New York Nation, Nov. 29, 1866. In a message protesting against this 
provision, President Johnson said: ‘If the executive trust vested in the Presi- 
dent is to be taken from him and vested in a subordinate officer the respon- 
sibility will be with Congress in clothing die subordinate with unconstitu- 
tional power and with the officer who assumes to exercise it.^’ Richardson, 
op. cit, p. 544. 

42 Statutes at Large, XIV, pp. 486, 487. 

43 J, w. Burgess, Reconstruction, p, 114. 

44 G. S. Boutweli, Reminiscences of Sixty Years in Fuhlk Affairs^ 11, p. 108, 
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itself subject even to constitutional provisions. Not only ■was 
the Commander-in-Chief not to have command of the army, 
but by an ingenious provision the President was prevented 
from the possibility of the employment of the pocket veto 
which cannot be overridden because it is possible only after an 
adjournment. A new act provided “for the meeting of the 
fortieth and all succeeding Congresses immediately after the 
adjournment of the next preceding one.”*® This nuUiSed the 
constitutional privilege of the President, enabling him to de- 
cide whether or not to call special sessions of Congress. Many 
Presidents anticipate ■with relief the season when Congress 
■will not be in session. This privilege was permanently to be 
denied to Johnson. Accordingly, the Fortieth Congress con- 
vened on March 4, the chamber of the House having been 
kept occupied by vigilant congressmen even throughout Sun- 
day. These men were almost hysterical with the baseless fear 
that the President might seek to employ military force to 
compel a recess. Without any call by the President, as the 
Constitution requires, there were three extra sessions of Con- 
gress in a single year, that body remaining in almost continu- 
ous session to prevent the President from interfering with the 
congressional reconstruction policy. 

Having deprived the President absolutely of his consti- 
tutional discretion as to the calling of extra sessions of 
Congress and halving made a mockery of the constitutional 
provision that the President shall be Commander-in-Chief 
of the army and navy,*® Congress proceeded next to divest 
the Chief Executive of control over the personnel of the 
executive branch of the government. The debates of the 
first Congress had revealed the then prevailing opinion that 
the power of dismissal was incidental to the power of appoint- 
ment because essential for eflBcient administration. By con- 
struction this had come to be considered an established con- 
stitutional principle. It was to be respected by the Radicals 
no more than the explicit prescriptions of the Constitution. 
Here they felt themselves to be confronted by a stern fact 

^5 Statutes at Large, XIV, p. 378. 

Supra, p. 137. 
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rather than just a theory. The assassination of Lincoln had 
suddenly thrown the patronage of the President, swollen, by 
four years of intense war activity, into the hands of Andrew 
Johnson, a Southerner and a Democrat of the old state-rights 
school. There were those congressmen who were deeply con- 
cerned lest this President, through the power to discharge 
and fill the vacancies with pliant tools, might have his way 
in reconstruction despite all legislation of Congress. Then 
there was that immense army of spoilsmen to whom the strug- 
gle was primarily one of getting control of patronage. John- 
son, like Lincoln, was versed in the arts of the practical poli- 
tician and the days of civil service reform were yet far in the 
future. Johnson knew how to wield the weapon of patronage 
in the conflict with Congress and had not refrained wholly 
from employing it.*'' Representative George S. Boutwell, one 
of the managers who prosecuted the President in the im- 
peachment trial, betrayed rather too much of the grievance 
of the Radicals when he naively enumerated the number of 
oflBcers and the millions of patronage in the hands of Presi- 
dent Johnson.*® The “cohesive power of public plunder” hoped 
for unquestionably helped cement the opposition to the Pres- 
ident into a powerfully motivated group. 

James G. Blaine, who was a Gonservative Unionist, said 
that toward the end of the closing session of the Thirty-ninth 
Congress “the belief became general, that, as soon as Con- 
gress should adjourn, there would be a removal of all Federal 
oflBcers throughout the Union who were not faithful to the 
principles, and did not respond to the exactions, of the Ad- 
ministration.” *® Accordingly there was enacted, vetoed by 
the President, and passed over his veto the Tenure of OfiBce 
Act which went into efllect March 2, 1867. President Johnson 
was convinced that the act was rmconstitutional and he was 
consequently eager to get it in the courts for the purpose of 
a test. This was his avowed purpose nearly a year later in 

^7 Rhodes, History of the United States from the Compromise of 1850, VI, 
p. 47; Atlantic Monthly, June 1901, p. 824; Dunning, Civil War and Be- 
construction, p. 255; J. G. Blaine, op, cit,, 11, p. 267. 

^8 Cong. Globe, XL, supplement, p. 269. 

49 Op, dU II, p. 267. 
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dismissing Secretary of War Stanton, who in spite of being a 
member of Johnson’s official family was regularly conspiring 
with the President’s enemies in Congress, the Radical Union- 
ists. The Radicals at first made a rash tactical blunder by 
having the newly appointed Secretary of War ad interim. 
General Lorenzo Thomas, arrested. T?hen it suddenly oc- 
curred to them that this would be playing into the hands of 
the President by giving the courts a chance to pass on the con- 
stitutionahty of the Tenure of Office Act. Fearful of the result 
of such a test, they withdrew the charges against Thomas and 
he was accordingly released. Stanton insisted on retaining the 
office despite the President’s removal of him. The Radicals 
made the most of the President’s breaking a law to test its 
constitutionahty and proceeded to prepare the articles of im- 
peachment. 

It will be recalled that as late as the reign of William III 
the Parhament of Great Britain had been unable to think of 
any device other than impeachment for effecting ministerial 
responsibility to Parliament. It was even at that early date 
rejected as an antiquated device imsuited for the purpose. It 
is one of the amazing anachronisms of history that in the mid- 
dle of the nineteenth century these Radicals revived this an- 
cient and outmoded device — revived it, moreover, for the 
very purpose of compelling ministerial responsibihty of the 
Executive to the legislature. Benjamin F. Butler, who had as- 
smned the leadership of the managers of the prosecution of 
the President in behalf of the House of Representatives, per- 
haps unconsciously revealed this purpose in the breadth he 
sought to give to the definition of an impeachable offense. He 
put it thus in his opening address to the Senate: “We define, 
therefore, an impeachable crime or misdemeanor to be one 
in its nature or consequence subversive of some fundamental 
or essential principle of government, or highly prejudicial to 
the public interest and this may consist of a violation of the 
Constitution, of law, of an official oath or duty, by an act 
committed or omitted, or, without violating a positive law, 
by the abuse of discretionary power from improper motives 
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or for any improper motives.” He was but expressing the 
prevailing opinion of the majority of both houses of Congress 
when, as he continued, he maintained that the Senate during 
die impeachment “had none of the attributes of a judicial 
court. ... As a constitutional tribunal solely you are bound 
by no law either statute or common, which may limit your 
constitutional prerogatives. . . . You are a law unto your- 
selves, bound only by natural principles of equity and justice 
and that salus populi suprema lex.” 

When one brushes aside the surplus verbiage and gets at 
the essential idea in Buder’s address he finds that it was not 
so much a judicial trial they wei'e conducting as an awkward 
improvisation of a constitutional device to get from the Sen- 
ate a vote of lack of confidence and the consequent removal 
of what the Radicals conceived to he Congress’s chief min- 
ister, the President of the United States. Never did Buder 
come closer to revealing the real objective of the impeachers 
than when he countered the claim of the President’s counsel 
that the Constitution vested exclusively in the President the 
power of removal from ofiBce. To this he pompously replied 
that “the momentous question, here and now is raised whether 
the Presidential office {if it bears the prerogatives and power 
claimed for it) ought, in fact, to exi^, as a part of the con- 
stitutional government of a free people.” 

A corollary of the proposition that the Senate, in an im- 
peaehment trial, was not a court was the idea, prevalent 
among the Radicals, that the senators were not obligated to 
confine themselves to the evidence presented at the trial. 
They were free to be influencd by any information they pos- 
sessed from whatever source derived. The responsibility of 
the senator to his constituents’ opinions was stressed and the 
tremendous pressure of well-organized propaganda against 
the President was brought to bear on the senators suspected 


so Cong. Globe, XL, 2, supplemenl; p. 29. 

Ibid., p. 30. 

S2 Quoted by D. M. DeWitt, The Impeachment and TtUu, of Andreto 
lohnson, pp. 410-11. Italics mine. 
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of wavering on the vote for conviction. The way was being 
cleared for the establishment of a precedent looking to the 
permanent subordination of the Executive to Congress. Not 
through the parliamentary method of a vote of a lack of con- 
fidence in the popular branch of the legislature but by the ir- 
resistible pressure of popular opinion to compel the Senate 
to convict and thereby remove the President and, in this case, 
elevate one of its own members to the vacated office, was 
obedience to the legislature to be enforced. Thaddeus Stevens 
was but expressmg the opinion of his group when he insisted 
that the Senate sitting on an impeachment case xmder the 
Constitution was performing a political and not a judicial 
function.®® 

The only one of the eleven articles of impeachment on 
which the managers approached making a case against the 
President was the one charging him with violating the Tenure 
of Ofiice Act. This only recently enacted statute was another 
bit of evidence of the strong reaction against the executive 
power Lincoln had exercised during the war and, moreover, 
of a more or less deliberate determination to establish a gov- 
ernmental system centered in Congress. The first section of 
the Tenure of Ofiice Act, after declaring that every civil of- 
ficer appointed with the consent of the Senate should be 
entitled to hold such ofifice until a successor shall have been 
in a like manner appointed and qualified, continued with this 
exception: 

“Provided, that the secretaries of state, of the treasury, of war, 
of the navy, and of the interior, the postmaster general, and 
the attorney general shall hold their offices respectively for and 
during the term of the President by whom appointed and for one 
month thereafter, subject to removal by and with the advice and 
consent of the Senate.” “ 

When this bill had reached the President, the Cabinet mem- 
bers had all agreed with him that it ought to be vetoed and 

Cong, Globe, Apr. 27. Stevens argued that "in order to sustain im- 
peachment under the Constitution it is not necessary to prove a crime as an 
indictable offense, or any act malum in se. It is purely political proceeding.” 

Statutes at Large, XIV, pp. 430-32. 
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Stanton himself had assisted Seward in the preparation of the 
veto message. Stanton at this meeting of the Cabinet recog- 
nized that the act could not possibly apply to those members 
who, like himself, had been appointed by Lincoln.®® 

And now when the impeachment trial was on, it was the 
dismissal of this same Stanton who, in spite of all he had said, 
clung tenaciously to the ofiSce, that constituted the one point 
that had a semblance of vahdity. The hysterical Radicals had 
selected an almost impossible case on which to convict the 
President of a violation of the act. Nevertheless the managers 
centered the prosecution on Johnson’s alleged defiance of the 
law. He had had no right to take even the steps he did to get 
the matter before the courts to test the constitutionality of 
the act. Congress assumed to be the master of the nation. 

Just how close we came to a radical revolution in our con- 
stitutional system we shall never know. In the opinion of a 
competent authority the trial barely failed to suspend the 
federal system.®® If they had succeeded in convicting John- 
son, the irrepressible Radicals would scarcely have spared 
Chief Justice Chase, whose efforts to maintain a judicial con- 
duct of the trial had infuriated the congressmen, who re- 
garded it as a political procedure. They were no doubt pre- 
pared to strike viciously at the head of the system of federal 
courts. It remained for one of the most naive of the Radicals, 
General Grant, who had fallen into their hands, to confess 
years later the contempt for the Constitution entertained by 
the President’s persecutors. “. . . the legislation enacted dur- 
ing the reconstruction period to stay ihe hand of the Presi- 
dent,” he wrote, . . much of it, no doubt, was unconstitu- 
tional, but it was hoped that the laws enacted would serve 
their purpose before the question of constitutionality could 
be submitted to the judiciary and a decision obtained. These 
laws did serve their purpose. . . .” Congress was not only 

55 Welles, op. cit, HI, p. 54. In a message to the Senate, Dec. 12, 1867, 
President Johnson said: “Every member of my Cabinet advised me that die 
proposed law was nnconstitutional. All spoke without doubt or reservation, 
but Mr. Stanton’s condemnation of the law was the most elaborate and em- 
phatic.” Richar^on, op. cit., VI, p. 587. 

5« Morison, op cit., II, p. S42. 
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above the Executive and the judiciary, it was even superior 
to the Constitution.®’’ 

It was an open secret during the impeachment trial that 
Senator Benjamin F. Wade, who as president pro tem of the 
Senate would become President in case of Johnson’s convic- 
tion, had ready a Cabinet hand-picked by the Radical caucus, 
with Benjamin F. Butler slated for Secretary of State.®® Thus 
the Executive once again in our history would have been the 
choice of the national legislature, a revival of the conditions 
obtaining during the Virginia d}masty. General Grant’s busy 
movements among the senators, soliciting their votes against 
the President, was all a part of the grand conspiracy. The Rad- 
ical caucus had secured the services of Grant as a lobbpst for 
conviction of Johnson in return for the promise to support 
him for the presidency provided he would, when elected, re- 
tain Waders Cabinet intact.^^ Thus the Executive would be 
mortgaged to Congress for some years in the future at least. 

The prospective promotion of Wade and Butler to these 
eminences was, in fact, an important factor in defeating con- 
viction. Wade had alarmed conservative interests by advocat- 
ing free distribution of land to Negroes and by championing 
the interests of farmers and working men against capitalists, 
not even hesitatmg at woman’s sulfrage. Even the utterly 
unvindictive Lincoln had said that the notorious Benjamin F. 
Butler was “as full of poison gas as a dead dog.” There were 
even Radical senators who paused at the thought of such a 
perilous consummation as the elevation of such an extremist 
as Wade and such a charlatan as Butler to the most important 
two oflBces in the government. The opinions expressed by the 
seven Republicans who voted for acquittal indicate that they 
feared the threat to the balance in the federal system.®® By a 
single vote the system established by the Constitution had 
been saved from suspension if not destruction. 

U. S. Grant, Personal Memoirs, 11, pp» 523-24. 

28 Adam Badeau, Grant in Peace, pp. 136, 137. 

2® Senator John B. Henderson, ‘‘Emancipation and Impeachment,” The 
Century Magazine, Dec., 1912, LXXXV, No. 2; Hugh McCulloch, Men and 
Measures of Half a Century, p. 403; Badeau, op. cit., pp. 136-37. 

20 See Dunning, Essays, p. 300. 
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w E have seen that the firing on Fort Sumter resulted in 
a rally of Northern support to the Lincoln administration 
without too much regard for party affiliation, and out of this 
evolved the Union party. The movement attracted many 
Democrats including a notable galaxy of future Republican 
leaders. During the post-war conflict between the President 
and Congress die Union party disintegrated and by the late 
1860’s there was emerging a reincarnated Republican party 
with a personnel quite different from that which had elected 
Lincoln in 1860. Indeed one scholar has discovered that out 
of thirty-four outstanding Republican congressional leaders 
in the late sixties, nineteen, that is, more dian half, were 
former Democrats.^ Significandy enough, a Douglas Demo- 
crat, General John A. Logan, in the National Republican Con- 
vention of 1868, made the speech nominating Ulysses S. 
Grant, who had been a Buchanan Democrat and who was 
elected President that faE. 

The congressional elections during President Johnson’s 
administration, as well as editorial comment and other indices 
of public opinion, all clearly indicate that the American 
electorate had lost faith in their Chief Executive. Congress 
had won their confidence and fairly accurately reflected pre- 
vailing public opinion.^ It would, however, be a misinterpre- 
tation of the situation to assume that the American people 
desired a permanent subordination of the Executive to Con- 
gress. Without clearly thmldng it out they had, nevertheless, 
apparently come to regard me positive leadership of the 

^ L. K. Bowersox, Reconstruction of the Republican Party, 18ST-1870, 
xmpublished doctoral dissertation, Ohio State University, p. 

2 See C. E. Merriam, American Political Ideas, p. 108. 
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President since Jackson’s administration as a permanent con- 
stitutional development.® Johnson was President by accident 
and his administration represented, they drought, a departure 
from the normal functioning of the system. “Presently,” they 
seemed to say, “we shall elect a President whom we can trust 
and then Congress will return to its proper place in the gov- 
ernmental system.” 

This is what the American people evidendy thought they 
were doing in the autumn of 1868. In the election of Ulysses 
S. Grant to the presidency they believed they had foimd a 
new tribune of the people and they looked to him as an earlier 
generation had looked to Andrew Jackson.* Henry Adams 
wrote of “Nordhoff, Murat Halstead, Henry Watterson, Sam 
Bowles — all reformers, and all mixed and jumbled together 
in a tidal wave of expectation, waiting for General Grant to 
give orders.” “ Nor ought their faith b^regarded so unreason- 
able as it now appears in the perspective of history. General 
Grant’s mihtary career had been one, on the whole, to justify 
a belief diat he possessed unusual executive ability.® The 
brain that had conceived, planned, and executed the Vicks- 
burg campaign surely represented no mean intellect. Prima- 
rily an engineer, he had displayed throughout his campaigns 
rare administrative skill in directing the enormous apparatus 
of his armies. His judgment of military men was generally 
sound. Except for occasional puzzling lapses, now overlooked 
by the public, he had assumed responsibility for his vast mili- 
tary duties and conducted affairs in a masterful manner.^ 
At any rate this was the popular conception of General 
Grant’s military record when he was inaugurated. Gould not 
such ability be transferred over into the oflSce of the presi- 
dency? * Andrew Jackson had done as much. So statesman 


® See editorial, "The Movement for General Grant,” Earpe/s Weekly, 
Jan. 11, 1868, p. 19. 

^ Editorial, "The Men Inside Politics ” New York Nation, Mar. 4, 1868. 
® The Education of Henry Adams, p. 255. 

^ See editorial, New York Nation, Oct 29, 1868, p. 344. 

^ See "The Intellectual Character o£ General Grant,” Atlantic Monthly, 
May 1869, pp. 625-35. 

^ See "Our New President,” Atlantic Monthly, Mar. 1869, pp. 378-83. 
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and scholar joined the rank and file of the electorate in elevat- 
ing the hero of Appomattox to the chief executiveship of the 
republic.® 

By this time the public had come to feel that the balance 
of the departments prescribed in the Constitution could be 
restored only through a popular President, capable of assum- 
ing charge of the government and disposed to do so. The more 
thoughtful even believed that the first year of Grant’s ad- 
ministration would be a critical one in this respect.^® Unless 
the President acted promptly, congressional aggrandizement 
would continue and the system might be stabilized with a 
titular head, who neither reigned nor ruled. The com'ts, it was 
feared, might not recover tiieir self-confidence, the Senate 
would continue its encroachments, the House of Representa- 
tives would grow ever less efficient. Only prompt and vigor- 
ous executive leadership could challenge and bring to an end 
the prevailing hegemony of the Senate. 

This executive leadership which the public confidently ex- 
pected of President Grant was just as certainly feared by the 
Senate.” Neither public nor Senate had to wait long for the 
revelation of the strihing difference between Grant, the Gen- 
eral, and Grant, the President. He seems never to have ad- 
justed himself to the fact that, although a military commander 
must defer to civil authority, the President of the United 
States is himself a civil officer Mingling as he had been with 
the congressional clique that sought to convict Andrew John- 
son and reduce the presidency to a congressional agency, he 
readily absorbed their philosophy without understanding its 
imphcations. Except on rare occasions he was, as President, 
disposed to accept without question the work of Congress as 
the authoritative expression of the wfil of the American 
people. Not having divested himself of the military mentality, 
he would now dutifully defer to the civil authority vested in 

« See Heruy Adams, *^The Session,’* North American Beview^ CXI, 
pp. 31-33; Parle Godwin, Life of WiUiam Cullen Bryant, II, p* 276; Heniy 
Adams, The EducaUon of Henry Adams, p. 260. 

3-0 Henry Adams, "‘'The Session,” North American Review, CXI, p. 40. 

3-3. See The Education of Henry Adams, p. 261. 

3-2 Henry Adaxos, *^Tlie Session,” p. 40. 
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Congress. Such appears to have been the intention with 
which he assumed his presidential duties. 

President Grant’s innocence of the nature of American 
government was astounding. The senators discovered it as 
soon as he assumed die duties of die oflBce. No sooner had he 
been inaugurated than one of them retmned from an inter- 
view with him to relate to his colleagues the story of an amaz- 
ing but significant episode. The new President had disclosed 
to the senator his determination to remove a federal territo- 
rial judge. The senator knew the judge to be a capable official 
and he promptly protested against the proposed removal 
unless there were good reasons for it. Whereupon the Presi- 
dent replied that he did not question the judge’s fitness but 
"the Governor of the territory writes that he cannot get along 
with that judge at aU, and is very anxious to be rid of him, and 
I think the Governor is entided to have control of his staff.” 
Only with difficulty had the senator convinced die President 
that the relation of a general to his staff was in no way similar 
to that of a tenitorial governor to a federal judge.^® 

It was no slight relief to the leaders of the Senate majority 
to discover the new President’s innocence, ineptitude, and 
eventually even his considerable indifference concerning 
governmental affairs. They had looked forward with deep 
concern to the inauguration of a President elect to restore 
the office of Chief Excutive. The maintenance of their he- 
gemony ought not to be so difficult now. Grant might have 
strengthened his position by surrounding himself with a group 
of able counsellors in his Cabinet, leaders with political exper- 
ience and strong followings in the Republican party. Thus he 
might have fortified himself against the senatorial clique. 
Instead he chose mostly nonentities and the few capable men 
in the Cabinet were eventually either dismissed or disre- 
garded by the President under the influence of the senators. 
Starting out to isolate himself in the presidency, he was before 
long in the hands of that group of designing politicians. 

Fortunately we have the testimony of a very trustworthy 
eyewitness of the results of the setup of the govermnent 

Carl Schurz, Reminiscences^ III, p. 806. 
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under the presidency of Ulysses S. Grant, “In both houses aU 
trace of responsibility is lost,” wrote Henry Brook Adams at 
the close of the first session of Congress in Grant’s administra- 
tion, “and while tire Executive fumes with impatience or 
resigns himself with the significant consolation that this is the 
people’s government, and the people may accept the respon- 
sibility, the members of the lower house are equally ready 
with the excuse that they are not responsible for me action of 
the Senators and the Senators, being responsible to no power 
under Heaven except their party organizations, which they 
control, are able to obtain precisely what legislation answers 
their personal objects or their individual conception of the 
public good.”^* The Senate had ignored the recommenda- 
tions of the President’s message, wrecked his reconstruction 
policy in the face of a feeble opposition by the House, and 
Conkling had led a Senate attack on Grant’s capable Attorney 
General, Judge Hoar, for whose resignation the President 
would soon ask at the behest of the senatorial clique. 

When President Grant did make a sporadic eflFort at taking 
the initiative early in his first term he chose a foolish and 
almost impossible project. He presented his treaty of annexa- 
tion of Santo Domingo in the confident expectation of im- 
mediate ratification by the Senate. To his astonishment the 
Committee on Foreign AflFairs recommended refusal of con- 
sent.^® Then ensued a struggle to obtain the Senate’s approval, 
during which the President descended almost to the level of 
a common lobbyist, stopping only short of the Senate's floor. 
Senator Sumner, chairman of the Committee on Foreign 
Affairs, defeated the desires of the President on armexation, 
indeed dominated the foreign policy of the government and 
“issued orders with almost the authority of a Roman trium- 
vir.” Although the President later succeeded, through the 
senatorial clique, in having Summer deposed from the chair- 
manship of the Committee on Foreign Affairs, it was a costly 
victory. The public was disposed to regard it as a piece of 


"The Session,” p. 60. 

15 w/". Bnrgess, Reconstruction, p. 824. 

Henry Adams, "The Session,” p. 58. 
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petty vengeance unbecoming on tbe part of the Chief Execu- 
tive of the Republic. 

One of the most capable of the Republican senators has 
left his expression of satisfaction concerning this relationship 
between Congress and the Executive. “The executive depart- 
ment of a republic like ours,” wrote John Sherman, comment- 
ing on the Grant administration, “shotdd be subordinate to 
the legislative department. The President should obey and 
enforce the laws, leaving to the people the duty of correcting 
any errors committed by their representatives in Congress.” 
For the first time in the history of the Republican party its 
most influential members had found in Grant a man who ap- 
proached fbeir ideal of a President. Lincoln s masterful execu- 
tive conduct had driven the leaders of the House and the 
Senate to the violent protest of the Wade-Davis Manifesto.^® 
A courageous but less adroit executive. President Johnson, 
following the Lincoln pattern had been impeached by the 
Radicals and almost removed from oflice. Grant, however, 
was manageable. George F. Hoar, a faithful Repubhcan who 
had just become a member of the lower house, has given us 
an authoritative view of the attitude of the Senate with re- 
spect to the Executive during Grants administration. “The 
most eminent Senators,” he wrote, “Sumner, Conlding, Sher- 
man, Edmunds, Carpenter, Frelinghuysen, Simon Cameron, 
Anthony, Logan — would have received as a personal affront 
a private message from the White House expressing a desire 
that ihey should adopt any course in the discharge of their 
legislative duties that they did not approve. If they visited 
the White House, it was to give, not to receive advice. Any 
httle company or coterie who had undertaken to arrange pub- 
lic policies with the President and to report to their associates 
what the President thought would have rapidly come to grief. 
. . . Each of these stars kept his own orbit and shone in his 
sphere within which he tolerated no intrusion from the Presi- 
dent or from anybody else.” 


Recollections, p. 375. 

18 Supra pp. 124-25. 

18 Autobiography, II, p. 46. 
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It may indeed be true, as one of his contemporaries be- 
lieved, that Ulysses S. Grant in complacently accepting the 
situation and serenely letting events take their own. course 
missed the greatest opportunity since the inauguration of 
George Washington.^® The intelligent opinion of the country 
was ready and even eager to line up behind him had he but 
raised the rallying cry. The prestige of his great name consti- 
tuted a mighty political resource capable of being exploited 
for the salvation of good government. Exploited indeed it 
finally was, but only by the most sinister forces in the body 
politic. Blind to the great emergency confronting him and in- 
capable of dealing with it even if he could have seen it, he 
became little more than the political puppet of his flatterers 
and consequently he stands today in our history as the most 
pathetic figure that ever occupied the office of President of 
the United States. 

Tlie Senate attained the pinnacle of its power by the end 
of Grant’s administration.^^ Senators even claimed a place at 
the dinner table above the President’s Cabinet whose mem- 
bers had hitherto outranked them at social functions. They 
no doubt regarded the position of the upper house secure 
in its mastery over the Executive. Their conduct was soon to 
show that they believed the Senate’s place in the govern- 
ment then to be the culmination of its constitutional develop- 
ment. It was the opinion of the late John W. Burgess that 
since the Civil War the Senate had been proceeding “to the 
overturning of the check and balance system and the substi- 
tution of the parliamentary system for it” “ When Grant re- 
tired from the presidency no one, in or out of the Senate, 
could have believed it possible that within the following 
decade the Executive would fotu times successfully challenge 
and decisively repulse the Senate in its pretension of control 
over the Executive. 

20 Henxy Adams, “The Session,” North Am. Rev., CXIX, p. 45. 

21 G. F. Hoar, op. cit., 11, p. 45. 

22 Horace Davis, “The Relation of the Three Departments as Adjusted by 
a Century,” Johns Hopkins Studies in Historical and Political Science, III 
( 1885), p. 494. 

22 The Administration of President Hayes, p. 11. 
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Grant would have welcomed a third term but the omens 
were certainly not auspicious in 1876 for him, or indeed for 
any candidate the Republicans might nominate. The scan- 
dals of his administration, pitilessly exposed by Congressional 
committees witlr Democratic majorities, had been damaging 
enough. More potent, however, in reducing the prestige rf 
Grant and his party had been the now deepening economic 
depression following the panic that broke in the first year of 
his second term. Somehow the Republican Convention man- 
aged to circumvent the odium attaching to the maladminis- 
tration under Grant by nominating for the presidency the 
thrice-elected Governor of Ohio, Rutherford B. Hayes, who 
had an irreproachable personal character and an exceptional 
oflBcial courage. Because of election irregularities the count- 
ing of the electoral votes was long delayed and finally de- 
cided in Hayes’s favor by a single vote just in time for his 
inauguration. The long deadlock on the counting of the vote 
had indeed been broken as the result of an understanding on 
the part of the Southern Democrats that if Hayes were elected 
President he would relieve them of military rule by ordering 
federal troops withdrawn from the Southern states. 

In the pride of power the senatorial oligarchy deliberately 
prepared to dictate the appointment of Hayes’s Cabinet. His 
prestige had not been enhanced by the disputed election, his 
fame was not at all comparable to Grant’s, and he ought to be 
easier to subordinate than the victor of Appomattox. Senator 
Conkling, chief of the spoilsmen, would have planted his lieu- 
tenant, Thomas C. Platt, in that strategic position of the poli- 
ticians, the headship of the Post Office Department, and 
Senator Simon Cameron, boss of Peimsylvania, wanted his 
son Don continued at the head of the War Department. A 
new senator, James G. Blaine, with scarcely veiled threats if 
denied his demand, expected to put William P. Frye in the 
Cabinet. The impecunious John A. Logan, having suddenly 
become an ex-senator, needed and expected the salary of a 
Cabinet officer.^* None of them could, of course, be aware of 
the entry that Hayes, with inflexible resolution, had set down 

2* E. P. OberEoltzer, op. cit.. Ill, p. 332. 



15S 


Chapter vm: The Hegemony of the Senate 

in his diary — “to appoint no member of Grant’s Cabinet, no 
Presidential candidate and to make no appointment to take 
care of anybody.” 

To the amazement of these senators Hayes prepared his 
own list of Cabinet nominations in utter disregard of their 
wishes. Their patriotic indignation was aroused by the ap- 
pearance on his list of the name of the “rebel” David M. Key, 
nominated, of all places, for that key position of the spoils 
system, the postmaster generalship. But the severest blow of 
all to these spoilsmen was the nomination of that hated politi- 
cal renegade and civd. service reformer, Carl Schurz, who, 
from the vantage point of the Interior Department, would 
impress his heretical doctrines on the President and wage war 
on the spoilsmen. Disregarding Conkling’s wishes as to a 
New York man in the Cabinet, the President chose instead an 
outstanding anti-Conkling man from that state, WiUiam M. 
Evarts, whom he put at the very head of his cabinet as Secre- 
tary of State. President Hayes had embarrassed these senators 
by the sheer fitness of his nominees. Senator Hoar, who was 
just then entering the Senate, declared long afterward, 
"There has hardly been a stronger cabinet since Washington 
than that of President Hayes.” Burgess praised it in even 
less qualified terms.^’' 

Decisively challenged, the senatorial oligarchy manifested 
no hesitation in going into this conflict with the new President 
of whom they knew but little and for whom they entertained 
a profound contempt. They, who had broken the power of 
Andrew Johnson and easily overawed such a popular idol as 
General Grant, would promptly crush this political amateur 
and pious fanatic who proposed to elevate and reform the 
public service. Accordingly, when the Cabinet nominations 
were submitted to the Senate the entire list was referred to 
committees for examination and report. They distinctly vio- 
lated custom when they did not even make an exception of 
their fellow senator, John Sherman, nominated for Secretary 

25 Feb. 19. 1877. 

26 Op, cit,, 11, p. 7. 

27 Administration of President Hayes, p. 65. 
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of the Treasury and eminently qualified for the position. Cus- 
tomarily fellow senators were confirmed without investiga- 
tion.^® In this case, however, the new President was to be 
disciplined and put in his proper place because he had not 
permitted senators to dictate his Cabinet appointments. 

This imprecedented move of tire Senate in delaying confir- 
mation of an entire list of Cabinet nominations astoimded the 
nation. It was quite naturally inferred that the Senate planned 
to reject some or even all of them. The excellence of the nom- 
inations had dieted the enthusiastic approval of the country 
and a storm of public condemnation promptly fell upon the 
astonished Senate. The President’s office was flooded with 
telegrams and letters m-ging him to stand firm. Editorial sup- 
port rallied on die side of die President and condemned the 
Senate’s assumption of dictatorial power.®® Then the Senate 
decided to yield a bit and the nomination of Sherman was 
confirmed. Embarrassed by the rising tide of public indigna- 
tion, the senatorial leaders grew desperate and vainly sought 
a combination with the Democrats against confirmation.®® 
The Southern Democrats would not conspire to embarrass a 
President pledged to dehver diem from military rule. 

Presendy the senators began hearing from mass meetings 
in New York, Philadelphia, and elsewhere, all commending 
the President and condemning die Senate. Telegrams from 
party men, political clubs, and commercial bodies in all parts 
of the country came pouring in, demanding prompt confir- 
mation.®’^ The press was almost unanimously with the 
President.®® Within seventy hours the Senate had been over- 
whelmed by the tide of public opinion and felt impelled to 
confirm the whole list of Cabinet nominations witii practical 
unanimity.®® What Grant had not even attempted to do 
Hayes had accomplished with signal success. He had checked 

28 im., p. 66. 

29 C. S. Williams, Diary of Hayes, Mar. 14, 1877. 

29 C. S. Williams, The Life of Rutherford B. Hayes, 11, pp. 26-29. 

21 C. S. Williams, Diary and Letters of Rutherford B. Hayes, Mar. 14, 
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22 C. S. Williams, Life of Hayes, IL p. 27. 
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the Senate by rallying the people once more around the 
President. For the first time since the Civil War the Senate 
had been vanquished on a clear-cut issue between it and the 
President. The upper House had passed its zenith. Power 
had been checked by power even as Montesquieu had said 
it must be. 

President Hayes had intended it as no mere perfunctory 
remark when in his inaugural address he had said: “I ask the 
attention of the pubhc to the paramount necessity of reform 
in our civil service ... a reform that shall be thorough, radi- 
cal, and complete.” As soon as the federal troops had been 
recalled from the South he recorded in his diary the next major 
objective, “Now for Civil Service Reform.” The New York 
Custom House, however, stood, a veritable citadel of the 
spoilsmen, in the path to reform. Its personnel from Chester 
A. Arthur,®® collector of the port, and Alonzo B. Cornell, naval 
officer, down to the rank and file constituted a part of the 
state political machine of Senator Conkling. The President 
did not hesitate. An investigating committee of distinguished 
citizens appointed by the Secretary of the Treasury revealed 
all the inefficiency and unnecessary personnel suspected.®^ 
Hayes issued an executive order forbidding federal office- 
holders to participate in party politics.®® Alonzo B. Cornell 
defied the President by presiding over a New York Republi- 
can convention.®® Then the President informed Cornell that 
he had decided upon a change in the three principal officers 
of the New York Custom House. The incumbents refused to 
resign.*® 

The President’s next move was to send to the Senate the 
nominations of successors of the occupants of the offices. The 
nominations were greeted in the Senate with derisive laugh- 

Ricliardson, op. cit, VI, p. 4396. 

85 April 22, 1877. 

86 While Arthur was personally incorruptible and conducted his office 
honestly he was nevertheless a Conkling machine politician. See Fred Lewis 
Pattee, ^‘Chester Alan Arthur,” Dictionary of American Biography, I, p. 373. 

87 C. S. Williains, Life of Hayes, II, p. 77. 

38 Richardson, op. cit., VI, pp. 4402-03. 

89 Harper's Weekly, Nov. 10, 1877, p. 878, column 4. 

^6 John Sherman, op. cit, 11, p. 679. 
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ter.*^ The Senate Republicans in caucus considered toning 
the President out of the party as the Whigs had done with 
Tyler. The nominations were referred to a committee of 
which the chairman was Senator Conklmg, who invoked the 
power of the Senate over removals trader the Tenure of OflBce 
Act, and the special session closed without confirmation of 
the nominations. President Hayes recorded in his diary, “In 
the language of the press. Senator Conkling has won a great 
victory over the administration. My New York nominations 
were rejected 31-25. But the end is not yet. I am right and 
I shall not give up the contest.” 

Conkling could not have invoked the Tenure of OflBce Act 
had Congress heeded President Grant’s request for its repeal. 
Even before Grant’s inauguration Representative Benjamin 
F. Butler had pressed for the repeal of the measure which had 
been designed specifically to tie the hands of President John- 
son. The Senate had refused to surrender its advantage. 
When Grant became President, in his first message to Con- 
gress he declared the Tenure of OflBce Act “inconsistent with 
a faithful and eflBcient administration of the Government. 
. . . What faith can an Executive put in oflScials forced upon 
him, and those too whom he has suspended for reason?” 
Grant obtained action on this recommendation by one of the 
few eflFective moves of his dealings with Congress. He simply 
let it be known that as long as the Tenure of OflBce Act re- 
mained in force he would make no nominations. This declara- 
tion threw consternation into the ranks of the spoilsmen, for 
it left the Johnson appointees secure in their government 
positions. Soon the representatives who had been loudest in 
condemning Johnson’s violation of the Tenure of OflBce Act, 
led by Benjamin F. Butler, voted for repeal. Again the Senate 
resisted but a measure was finally enacted into law after a 
compromise framed in the conference committee and under- 
stood differently by the two houses.** Grant could easily have 
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won by standing his ground and insisting on repeal but the 
senatorial oligarchy was already closing in upon him and they 
persuaded him to accept the mongrel measure. The lawyers 
of the Senate had taken the Executive into camp.^® In effect 
the new law practically compelled the President to keep sub- 
mitting nominations xmtil the Senate confirmed one and in 
the meantime the old incumbent retained the oflBce.*® 

President Hayes was firm in his belief that the “senatorial 
usurpation” was doomed. “In the end, the claim of a single 
Senator to control all nominations m his state will be found 
so preposterous that it will fall of its own weight.” " In the 
regular session following, the Senate again rejected these 
nominations and the tliree incumbents were apparently secure 
in their offices. The Senate seemed virtually to have extin- 
guished the President’s power of dismissal. Many citizens 
looked upon the matter as finally settled. 

The invincible determination of the President was demon- 
strated the following summer. Summarily dismissing the 
three officials in question, he filled the vacancies thus created 
with recess appointments. Upon the reassembling of the Sen- 
ate in December the three nominations were again presented 
for confirmation. Once more they were referred to Senator 
Conkhng s committee. Several weeks of parliamentary maneu- 
verings followed, during which it began to dawn upon the 
proud Senator that he was fighting a losing battle. In the 
frenzy of his fear that his state machine was about to lose 
the highly essential patronage of the Custom House he re- 
sorted to an imspeakably bitter speech against the adminis- 
tration in which he alienated friends by stooping to the 
reading of the private correspondence of Cabinet members.^® 
Meanwhile Secretary Sherman had been busy among his erst- 
while senatorial colleagues and had let them understand 
that he would resign if the nominations were not confirmed. 

45 Welles, op. cit, pp. 553, 556, 557, 558, 560, 564, 567-69, 571. 
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“I would not hold oflSce ” he afterwards wrote, “when my 
political friends forced me to act through unfriendly subor- 
dinates.” He persuaded some of them to desert Conkling. 
Thus the Executive was using direct influence to restore its 
power. This time Senator Conkling had invoked senatorial 
courtesy in vaia, for confirmation soon followed. Well indeed 
has E. P. Oberholtzer observed that the President “had broken 
the power of the Senatorial group which for so long had been 
dictatorially directing the government and had accomplished 
... a return to the principles enunciated in the Constitu- 
tion.”®" The decisive eflFect of the President’s victory was 
noted in his diary a year later; “The end I have chiefly aimed 
at has been to break down Congressional patronage and 
especially Senatorial patronage. ... I have had great suc- 
cess. No member of either House now attempts even to dic- 
tate appointments. My sole right to make appointments is 
tacitly conceded.” 

Hayes had pledged himself in advance to a single term. 
In 1880 the Republicans nominated and succeeded in elect- 
ing to the presidency James A. Garfield. It might have been 
supposed that the defeats administered to Senator Conkling 
by President Hayes had settled the question of the President’s 
power of dismissal and established a precedent for future 
administrations. The first weeks of President Garfield’s ad- 
ministration were, however, to witness a renewal of the con- 
flict with savage ferocity. It has long been assumed that 
Garfield blundered into this controversy. This view is quite 
evidently erroneous. The studious habits of the new President 
together with his long experience as a congressional leader 
had afforded him a grasp of the situation he faced scarcely 
surpassed by that of any previous President.®^ He was famil- 
iar with almost every man with whom he had to deal. His 
letters revealed that he understood as well as did Hayes that 
the constitutional independence of the Executive could be 

« Recollections, II, p. 683; New York World, Feb. 4, 1879. 

Op. cit.. Ill, p. 360; see Eckenrode, op. cit., p. 275. 
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159 


Chapter vhi: The Hegemony of the SenMe 


preserved only by a sharp challenge of the pretensions of 
the Senate and a duel to the finish with the most militant 
champion of senatorial courtesy.®® When Garfield nominated 
Wilham H. Robertson as collector of the port of New York 
he was leaving no doubt as to the challenge. Robertson, 
though a member of the New York delegation at the recent 
Republican National Convention, had been an anti-Grant 
man while Conkling was the leader of the Grant delegates. 
This was even a more distinct challenge to the New York 
senator than President Hayes had ever given. “This [nomina- 
tion],” wrote President Garfield to B. A. Hinsdale, “brings on 
the contest at once and will settle the question whether the 
President is registering clerk of the Senate or the Executive 
of the United States. Summed up in a single sentence this is 
the question: shall the principal port of entry in which more 
than ninety per cent of all our customs duties are collected be 
under the control of the administration or under the local con- 
trol of the factional senator?” 

The enormous weight of Senator Conkling s political ma- 
chine was promptly brought to bear against the President to 
compel him to yield. Senator Platt, Vice President Arthur, 
Governor Cornell and even Postmaster General James sought 
to move him, but in vain.®® For the third time in his conflicts 
with the President, Senator Conkling sought an alliance with 
Democratic senators. Party leaders pleaded for a compromise 
to save the party. On this proposition the President wrote to 
John Hay: “If it were a difference between individuals there 
could be some sense in such advice. But the one represents a 
whole independent function of the government. The other 
is Xe of X of another independent branch of the government 
with which compound vulgar fractions the President is asked 
to compromise. If this demand is acceded to, its effect upon 
the independence of the Executive is too plain for com- 
ment.” ®® 


63 T. G. Smith, op. cit, II, p. 1104. 

Ihid., II, p. 1109. 

66 H. C. Thomas, The Return of the Democratic Tarty to Tower in 1884, 
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Presently it became evident that the senators under Conk- 
ling had devised a stratagem to outwit the President. They 
would confirm all the nominations except the one over which 
the controversy raged and then adjourn.®^ At Blaine’s sugges- 
tion Garfield then withdrew all the nominations except that 
of Robertson. There would be no appointments of any kind 
until the major issue was settled. It was a breathtaking stroke 
and left the senators practically helpless.'® The brilliant move 
electrified the President’s friends. The constitutional issue 
involved was stated perfectly in an editorial in the Baltimore 
American: “At last President Garfield has answered the ques- 
tion: Who is President?”’ “ 

Seeing that the confirmation of Robertson was now in- 
evitable, Conkling and his colleague, Platt, resigned to seek 
vindication through re-election by the legislature of New 
York. When the legislature chose others m their stead, the 
President’s victory was complete. The repudiation of the 
senators by the legislature of New York assumed an unusual 
importance in the development of our constitutional system. 
“If they had been returned,” wrote John Sherman, “the Presi- 
dent would have been powerless to appoint anyone in New 
York without consulting the Senators, practically transferring 
to them his constitutional power.” 

An intensely interested follower of this contest was ex- 
President Hayes, who summarized in his diary the conflict 
of the Senate and the Executive thus far: ‘Tf the boss system 
is to go down, as it now seems probable, I can say I struck the 
first and most difficult blows. It is based on Congressional 
patronage and Senatorial prerogative or courtesy. . . . The 
principal steps have been ( 1 ) The appointment of the Cab- 
inet in 1877, (2) The defeat of Conkling in the Custom House 
conflict which made a business house institution of the New 
York Custom House, (3) The defeat of Conkling and Platt 
and their d ismissal from Public Life in 1881.” “ It was a dis- 

T. C. Smith, op. dt., 11, p, 1125. 

Appelton's Annual Cyclopedia^ 1884, p. 194. 

May 6, 1881. Quoted by T. C. Smith, op. dt., II, p. 1126. 

«« Op. dt., 11, p. 817. 

« May 17, 1881. 
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appointed oflBce seeker, inflamed by the bitter controversy be- 
tween the President and the New York senators, that assas- 
sinated Garfield, who was, consequently. President only six 
months. Vice President Chester A. Arthur then succeeded to 
the presidency and conducted the ofiBce with dignity and 
courage, as we shall see later. 

The fourth one of these conflicts of the Executive with the 
Senate over the appointing power took place early in the first 
term of President Cleveland. After a long period of control of 
the executive branch of the government the Republican party 
lost the presidency and along with it the lower house. In due 
time, however, it became apparent that the Republican party 
strategy was to be to retain a degree of control over amnin- 
istration through the provisions of the Tenure of Office Act. 
The party would thus intrench itself in the Senate as the Fed- 
eralist party had long before done in the Judiciary. Previous 
repulses of the Senate had left them unabashed and unless 
checked again perhaps they “would have turned the Presi- 
dency into an office like that of the Doge of Venice, one of 
ceremonial dignity without real power.” The confidence of 
these veterans of the Senate was fortified by the fact that the 
new President was unfamiliar with the federal government. 
When Grover Cleveland went to Washington to be inau- 
gurated it was but the second time he had seen the national 
capital.®® The new President may have had a presentiment 
of the impending conflict if we may judge by a theme touched 
upon in his first message to Congress. An intensely practical 
man, he seldom ventured on any excursion into tibe field of 
political philosophy. However, both in his conduct and in his 
writings he manifested a profound reverence for the dogma 
of separated powers. Accordingly in the message mentioned 
he struck a note of warning which the Senate might well have 
heeded. “It is well for us to bear in mind,” said he, “that our 
usefulness to the people’s interest will be promoted by a con- 
stant appreciation of the scope and character of our respec- 
tive bodies as they relate to Federal legislation. Contempla- 

H. J. Ford, The Cleveland Era, p. 54. 

"William Allen Wlute, Masks in a Fagean% p* 110. 
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tion of the grave and responsible functions assigned to the 
respective branches of the Government under the Constitu- 
tion will disclose the partition of power between our respec- 
tive departments and their necessary independence, and also 
the need for the exercise of all the powers in that spirit of 
comity and co-operation which is essential to the proper ful- 
fillment of the patriotic obhgation which rests upon us as 
faithful servants of the people.” 

Between the date of his inauguration and the opening of 
the regular session of Congress President Cleveland made 634 
suspensions from and corresponding appointments to ofllces.®® 
In strict compliance with the revised Tenure of Office Act 
( 1869) he sent these recess nominations to the Senate as soon 
as Congress convened. The committees to which they were 
referred at once began bombarding the executive depart- 
ments with requests for the reasons for the suspensions. 
“These requests,” wrote the President long afterwards, fore- 
shadowed what the Senatorial construction of the Law of 
1869 might be, and indicated that the Senate, notwithstand- 
ing constitutional limitations, and even in the face of the re- 
peal of statutory provisions giving it the right to pass upon 
suspensions by the President, was stiU inclined to insist, di- 
rectly or indirectly, upon that ri^t Amateur though he may 
have been in matters of the national government, Cleveland 
was quick enough to see this. To answer the requests con- 
cerning suspensions would give the Senate its initial grip on 
the new administration. Accordingly, despite the urgent ad- 
vice of his friend, ex-Senator Schurz,®^ that he must not be- 
come involved in a controversy with the Senate, the President 
simply had his department heads return the stereotyped re- 
ply to requests concerning suspensions “that the public in- 
terest would not be thereby promoted” or that “the reasons 
related to purely administrative acts.” ®® 

The Senate countered with a policy of delay and at the 

Richardson, op. dt., VIII, p. 325. 

Grover Cleveland, Presidential Problems, p. 45. 
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Grover Cleveland, op. cit., p. 46. 
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end of three months only 17 out of 643 nominations had been 
considered and only 15 had been confirmed.®* This convinced 
the President that the Senate’s committees, in addressing the 
department heads for information, were preparing "to lay a 
foundation for the contention that not only the S^enate but 
its committees had a right to control these heads of depart- 
ments as against the President in matters of executive duty.” 
Here was a situation reminiscent of Jackson’s controversy 
with the Senate that led to the famous resolution censuring 
the President. Besides, President Cleveland’s sacred doctrine 
of separated powers was in Jeopardy. 

Before long the issue between the Executive and Senate 
was clarified by being concentrated on a specific nomination. 
Among the recess suspensions had been that of one George 
M. Duskin from the office of District Attorney of Alabama, in 
whose stead President Cleveland had submitted the nomina- 
tion of John D. Burnett. The Senate committee asked the 
Department of Justice for all the papers and information 
touching the nomination of Burnett and also "all papers 
touching the suspension and proposed removal from office of 
George M. Duskin.” The Attorney General promptly com- 
plied with the first part of the request, which pertained to the 
unquestioned constitutional power of the Senate, but con- 
cerning the suspension he iiiformed the Senate committee 
"that he has as yet received no direction from the President 
m relation to their transmission.” 

Thus far the controversy had involved only Senate com- 
mittees and department heads and the President was content 
to remain in the background. But the refusal of information 
Just related provoked the Senate as a whole to inject itself 
into the controversy with the resolution adopted in executive 
session; “Resolved that the Attorney-General be, and he here- 
by is, directed to transmit to the Senate copies of all docu- 
ments and papers that have been filed in the Department of 
Justice since the first day of January, A.D., 1885 in relation to 


Ihid.f p. 48. 

70 Ihid.,p.49, 
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the conduct of tlie OflBce of District Attorney of the United 
States for the Southern District of Alabama.” This was but 
an adroit subterfuge for obtaining what had previously been 
refused. The Attorney General replied that me President of 
the United States directs me to say ... It is not considered 
that the public interests will be promoted by a compliance 
with said resolution and the transmission of papers and docu- 
ments tlierein mentioned to the Senate in executive ses- 
Sion. 

The issue was now clearly defined between the Senate and 
the President. The President s refusal of compliance had hurt 
' the Senate s pride and they responded with a resolution ex- 
pressing their “condemnation of the refusal of the Attorney- 
General under whatever influence, to send to the Senate 
copies of the papers called for in its resolution of the 25th of 
January ... as in violation of his official duty and subver- 
sive of the principles of Government and good administration 
thereof.” Furthermore, it was declared to be the duty of the 
Senate “to refuse its advice and consent to the proposed re- 
movals of officers when such papers are denied.” The suc- 
cessors of the Whigs of the thirties once more challenged the 
powers of the Executive now directed by a Jacksonian 
Democrat. 

The Senate’s resolution condemning the conduct of the 
Attorney General elicited the President s prompt assumption 
of responsibihty for the refusal to deliver me information and 
papers requested. In his statement he quoted the report of 
the Senate committee upon whose recommendation the vote 
of censure had been passed and which had contained the 
declaration that “the important question then, is whether it is 
within the constitutional competence of either House of Gon- 
gress to have access to the official papers and documents in 
Qie various public offices of the United States created by laws 
enacted by themselves.” ” Perhaps it never occurred to the 


Cleveland, op. cif., p. 52. 
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Senators that anybody would have the temerity to question 
the right of Congress to supervise the conduct of the agencies 
they had created. Should tire President be so bold as to do so 
they had no doubt he would be delivering himself into their 
hands. With a fatuity reminiscent of that of the Whigs in re- 
spect to Jackson’s Bank veto these Senators assumed that the 
public would join in condemning such folly on the part of the 
inexperienced Cleveland. 

Nor was the Senate wholly to blame for such a view of the 
situation. The most realistic analysis of the national govern- 
ment made in that day considered congressional domination 
of administration as thoroughly established. “It [Congress] 
does not domineer over the President himself,” wrote young 
Woodrow Wilson, ‘Tjut it makes the Secretaries its humble 
servants. Not that it would hesitate, upon occasion, to deal 
directly with the chief magistrate himseh; but it has few calls 
to do so, because our latter day Presidents live by proxy; they 
are executives in theory but the secretaries are executives in 
fact.” "" 

To the utter astonishment of the Senate the President sent 
them a message in which, referring to the executive depart- 
ments, he pointed out that “these instrumentalities were 
created for die benefit of the people and to answer die general 
purposes of the Government under the Constitution and the 
laws; and that they are unencumbered by any hen in favor of 
either branch of Congress growing out of their construction 
and unembarrassed by any obligation to the Senate as the 
price of their creation.” The President denied the right of the 
Senate to any of the papers relating to the suspension. They 
consisted of letters and communications of various kinds, un- 
oflBcial in their nature and merely kept in the files of the 
departments for convenience. “I suppose,” continued the 
President, “if I desired to take diem into my custody, I might 
do so with entire propriety, and if I saw fit to destroy diem no 
one could complain.” ’’’ 

Proceeding, the President soon came to the heart of the 
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matter with the declaration that the requests and demands 
with which the Senate had plied the departments “have but 
one complexion. They assume the right of the Senate to sit in 
judgment upon the exercise of my exclusive discretion and 
executive function.” He closed the message with these ring- 
ing words: “Neither the discontent of party friends, nor the 
allurements constantly offered of confirmation of appointees 
conditioned upon the avowal that suspensions have been 
made on party grounds alone, nor the threat proposed in 
the resolutions now before the Senate that no confirmation 
will be complied with, are sufficient to discourage or deter me 
from following in the way I am convinced leads to better gov- 
ernment for the people.” 

Public opinion responded promptly but not as the Senate 
expected. Ihe President’s courageous message had drama- 
tized the issue with the Senate and it promptly caught the 
attention of the nation, which manifested its intense enjoy- 
ment of the predicament into which the sophisticated Sena- 
tors had maneuvered themselves. President Cleveland began 
to realize the truth he long afterwards expressed that “the 
Presidency is pre-eminently the people’s office.” The Sen- 
ate’s vote on the resolution of censure had been a strictly 
party one of 30 to 26. On the resolution to refuse consent to 
removal without information, lines broke and a bare majority 
of a single vote was obtained. It was just as the Republican 
ranks were breaking that President Cleveland dealt the fatal 
stroke to the Senate’s pretensions. He pointed out what had 
hitherto escaped everybody’s notice; namely, that Duskin’s 
term had expired long before the controversy started. The 
Senate could consequently have no possible concern over 
dismissal. Once again, just as in the impeachment of Johnson, 
there had been selected an impossible case on which to test 
the Senate’s power over dismissal. Their experience with the 
Tenure of Office acts was altogether unlucky. The only ques- 
tion now before the Senate was the confirmation of the nom- 
ination of a successor to Duskm. Presently Burnett was 

Richardson, op. cit, pp. 381-83. 
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confirmed and the Senate challenged no further the Presi- 
dent’s power of dismissal.®" 

The President’s discovery of the fact that Duskin’s term 
had expired gave to the heroics of the Senate the effect of a 
pathetic anticlimax. He was soon to behold the vindication 
of his position by the repeal of the Tenure of OflBce Act, the 
bill originating in the Senate, proposed by a Republican and 
receiving but a single adverse Republican vote in that house.®^ 
The Senate had at last come to realize that in every one of 
these four great conflicts with the Executive the people 
promptly aligned themselves with the Executive. The Repub- 
licans had begun to suspect what the Whigs never could com- 
prehend; namely, that the people did seem to regard the 
President as a tribune. 

80 Ibid., p. 69. 

81 Hoar, op. dt., 11, pp. 143-44. 
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CHAPTER IX 

CONGRESSIONAL GOVERNMENT 


XJnder the irrepressible leadership of Thaddeus Stevens 
the House of Representatives had seized the initiative in 
shaping the reconstruction policy and for a while it over- 
shadowed the Senate. After the death of Stevens, which fol- 
lowed hard upon the acquittal of the President in the 
impeachment trial, however, the House declined rapidly in 
prestige. Its conflicts with the Senate, noted in the chapter 
immediately preceding, were but rear-guard actions in its 
retreat before the imperious upper house. Yet it did not sub- 
mit to subordination without two or three notable efforts to 
maintain its prestige. 

The lethargy and ineptitude of President Grant and the 
consequent inefflciency and corruption of his administrative 
persormel aroused the lower house after the “tidal wave” of 
1874 had given the Democrats a heavy majority, and it re- 
sorted once more to the time-honored device of the investi- 
gating committee. Only blind partisans or political purists, 
fearful of the violation of the doctrine of separated powers, 
could question the propriety of the practice. It would seem 
strange indeed if Congress, whose function it is to determine 
what policies the government is to tmdertake to perform, 
could not later take the necessary steps to discover whether 
the legislative determinations had been adequately and 
properly executed. Congress, moreover, provides the agen- 
cies to carry out the policies it decides upon and determines 
with what personnel the agencies shall be provided, as well 
as the procedxnres in the performance of the functions. Con- 
gress provides the necessary financial support. It prescribes 
the means for the supervision and control of the various agen- 
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cies to the end that the execution may be orderly and efficient. 
Since all governmental agencies are in their very nature ex- 
perimental, modification and improvement are inevitably 
called for. In order that such revision may be intelligently 
done. Congress must act in the light of the accumulating ex- 
perience of administrative officials. If Congress is, as Profes- 
sor Willoughby has suggested, a “Board of Directors of the 
Government Corporation,” ^ then it must be free to investi- 
gate the administration. 

We have already seen how the first generation of statesmen 
under the Constitution regarded the apparatus for adminis- 
tration as little more than a group of congressional agencies. 
Quite naturally, then, the employment of the investigating 
committee started in the administration of the very first Presi- 
dent. Up to 1925 theve had been about 285 of these investiga- 
tions and only three Congresses had completely refrained 
from them. Largely through them Congress has maintained 
contact with the expanding functions of the Executive until 
in the opinion of Mr, George B. Galloway they constituted in 
conjimction with the standing committees “the bucHe that 
binds, the hyphen that joins the legislature and the execu- 
tive.” ® 

It is indicative of the incompetency of President Grant tbat 
the congressional investigating committee reached its high- 
water mark during his administration. Presidents like Grant 
and Harding who are not circumspect in their choice of Cabi- 
net heads inevitably provoke outbursts of investigation by 
congressional committees. The astonishing range of the m- 
vestigations in the latter part of Grant s administration is 
revealed by the resolution passed in the first session of the 
Forty-fourth Congress: 

“Resolved that the several committees of this house having 
in charge matters pertaining to appropriations, foreign affairs, 
military affairs, post offices and post roads, public lands, pub- 
lic buddings and grounds, claims and war claims, be and tihey 

1 See W. F. Willoughby, The Government of Modem States, pp. 301-02. 

2 George B. Galloway, “The Investigative Function of Congress,” Am. 
Pol. Set. Rev., XXI, p. 47. 
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are hereby, instructed to inquire, so far as the same may prop- 
erly be before their respective committees, into any errors, 
abuses, or frauds that may exist in the administration and 
execution of existing laws Meeting said branches of the pub- 
hc service, with a view to ascertaining what change and re- 
formation can be made so as to promote integrity, economy 
and efficiency therein ... to report whether the expendi- 
tures of the various departments are justified by law.” ® 

Why did not the congressional investigations of this period 
enhance the prestige of the lower house? The answer is found 
in the fact that, bad as the administration was proved to be. 
Congress itself could not come with clean hands to the task 
of correcting the evils. Disappointed as the public may have 
been with the failure of Grant to measure up to their expecta- 
tions of a great Executive who would restore leadership in 
the government, still they could not turn with confidence to 
a Congress discredited with the revelations of the Credit 
Mobilier investigation, which had damaged the reputations 
of some of its outstanding members.* The prestige of the lower 
house had suffered from the revelations of the Mulligan 
letters which indicated that its speaker, James G. Blaine, had 
used his position imprudently if not corruptly.® Moreover, 
the House could not point with pride to its record as an in- 
vestigator of ihe Executive, since its activities as such were 
so largely confined to the last two years of Grant's administra- 
tion, when the Democratic party had obtained control of it. 
In the public mind it could not escape the charge that it dis- 
played activity over maladministration mainly when there 
was an opportunity to make political capital by discrediting 
political opponents. Then, even as later, administration lead- 
ers held in check the lower house when a President of the 
same party as the majority might be mismanagiag or neglect- 
ing public services. 

® Cong. Record, 44th Cong., 1st Session, p. 414. 

* The Credit Mobilier was a promoter’s scheme to make a “killing” out 
of the construction of the Union Pacific Railroad. The public was shocked 
when a congressional investigation revealed that prominent congressmen had 
been given stock to silence inquiry. 

* See Claude G. Bowers, The Tragic Era, pp. 477-81. 
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In no respect is the contrast between Grant and Hayes 
more strikingly revealed than in the cessation of the investi- 
gation of administrative agencies during the presidential 
term of the latter. Congressional investigations there were, it 
is true, but such was the character of Hayes’s Cabinet and the 
exceptional administrative honesty and efiSciency that small 
opportunity was afforded the Democratic lower house on 
that line during his four years in the presidency. 

The Democratic House of Representatives did, however, 
attempt, by parliamentary coup, to enhance its prestige and 
reduce the power of President Hayes. It was difficult for them 
to reconcile themselves to the occupancy of the presidential 
office by a man who had been elected by a minority of the 
popular vote and whose title was assumed by many of them 
to be tainted with fraud. In the Forty-sixth Congress the 
Democrats had a majority of thirteen in ihe lower house and 
the Republicans controlled the Senate by a bare majority of 
three. Late in the last session of this Congress the strategy 
of the Democratic congressional leaders began to be appar- 
ent. Taking advantage of the exclusive right of the lower 
house to originate revenue measures, the Democratic major- 
ity confidendy planned to obtain control of the government 
in certain matters by withholding financial support from the 
Executive unless they were permitted to have their way. They 
would thus abolish the juror’s test oath which disqualified 
participants in the recent rebellion and render illegal the 
further emplo5mient of federal troops at the poUs on election 
day. The device for accomphshing this purpose was to be 
the rider attached to appropriation bills. It had often been 
employed before but never for the purpose of coercing a co- 
ordinate branch of the government into pursuing a ^finite 
line of policy determined by the lower house. 'The Republi- 
can Senate would not approve the House bills with the at- 
tached riders and the Forty-fifth Congress consequently 
came to an end with important services of the government 
. unprovided with indispensable financial support. This was 
exactly the situation desired by the majority of the lower 
house. Now, thought they, the President ’s^ be compelled to 
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call a special session of the new Congress in which he would 
face a Democratic majority in both houses.® 

There was a touch of historic irony in the spectacle of the 
disciples of Andrew Jackson invoking the prerogatives of the 
legislature in the presence of a Chief Executive belonging to 
the party that, since the mantle of the Whigs had fallen upon 
their shoulders, had never accepted the doctrine of executive 
leadership. Since Jackson s day the Democratic party had ap- 
plauded as one Democratic President after another had ex- 
pounded the theory that the Chief Executive bears a mandate 
direct from the sovereign people who elect him. They criti- 
cized Lincoln, but he had been a minority President, guilty 
of usurpation of power, in the opinion even of members of 
the party that had nominated him. Now Hayes likewise was 
a minority President with a clouded title to oflBce, as they saw 
it. Congress, particularly the people’s House, must rescue the 
government for the people. Hayes was to be subordinated to 
Congress as Johnson had been, though by the employment of 
somewhat different methods. 

The fact that the strategy of the Democrats in this case 
proved abortive gives to the episode a trivial appearance as 
viewed in the perspective of time. But in its day it seemed to 
raise an issue fraught with the possibility of a constitutional 
revolution. Who can say with assurance that the circum- 
stances then obtaining were not implicit with such a possi- 
bility? What if Hayes had given in and the precedent had 
been established? When in due time the expected special 
session was called and convened, and when the appropria- 
tion bills carrying the riders were again introduced, the Presi- 
dent’s diary discloses the constitutional crisis as viewed by 
his discerning eye. “They [Congress] will stop the wheels — 
block the wheels of Government if I do not yield my convic- 
tions in favor of the election laws. It will be severe, perhaps 
a long contest. I do not fear it. I do not even dread it. The 
people will not allow this revolutionary cause to trixunph.'' 
... No precedent shall be established which is tantamount 

« See C. S. WiDiams, Life of Hayes, H, Chap. XXXIV. 

^ C. S. Williams, Diary of Hayes, Mar. 9, 1879. 
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to coercion of the Executive. I stand for ‘the equal’ and con- 
stitutional independence of the Executive. The independence 
of the different departments of the Government is essential 
to the progress and the existence of good government.” ® A 
little more than a week later the President records more spe- 
cifically his conviction that only his veto can prevent the 
revolution. “To consent to it is to make a radical change in 
the character of the Government . . . and with the doctrine 
established that the House may legitimately refuse to act 
unless the other branches of the Government obey its com- 
mands, the House of Representatives becomes a despotism.” ® 
March 27 he was writing to William Henry Smith that “the 
dangerous doctrine that a bare majority of the two houses can 
absorb all the powers of all the departments cannot under any 
circumstances be approved when embodied in legislation. 
They mean to obtain and establish a precedent for the con- 
solidation of all the powers of the government in the hands 
of a majority of the House of Representatives.” 

These quotations indicate that Rutherford B. Hayes had 
strong convictions concerning the nature of the national 
government. The late John W. Burgess, who knew him inti- 
mately, declared him to have been “a political scientist and 
statesman as well as a party man.” At any rate as a young 
law student at Harvard, Hayes had sat entranced at the feet 
of Professor Joseph Story and imbibed his philosophy and 
interpretation of the Constitution as it fell fresh from the lips 
of that renowned commentator.^^ One can see the faithful dis- 
ciple of Story in the message of April 29, 18'^j vetoing the 
army appropriation bill with rider attached. “But no single 
branch or departrnent of the Government,” he explained, “has 
exclusive authority to speak for the American people. The 
most authentic and solemn expression of their will is con- 
tained in the Constitution of the United States. By that Con- 
stitution they have ordained and established a government 

® Ibid,, Mar. 18, 1879. 

» Ibid., Mar. 23, 1879. 

Quoted in C. S. Williams, Life of Hayes, II, p. 179n, 

The Administration of President Hayes, p. 123, 

12 $ee C. S. Williams, Diary of Bayes, I, Cliap. d. 
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whose powers are distributed among co-ordinated branches, 
and as far as possible consistent 'with a harmonious co-opera- 
tion, are absolutely independent of each other. The people of 
this country are imwilling to see the supremancy of the Con- 
stitution replaced by the omnipotence of any department of 
the Government.” 

Among other things the President s veto message was de- 
signed to answer a novel argument advanced by the Demo- 
cratic majority to justify their use of the riders in order to 
restrict the President’s use of the army. They contended that 
they were merely employing the time-honored parliamentary 
practice of the English Commons, that of insisting on the 
satisfaction of "grievance before supply” and that the House 
of Representatives was peculiarly the popular agency, the 
sole representatives of the people. This is one reason for Presi- 
dent Hayes’s clear and precise restatement of the American 
principle of separated powers. The message continued with 
a specific denial of the validity of the doctrine of “grievance 
before supply” in our system; “The House alone 'will be the 
sole judge of what constitutes a grievance, also of the means 
and measures of redress. An act to control the elections is now 
the grievance complained of. But the House may on the same 
principle determine that any other act of Congress, a treaty 
made by the President, with the advice and consent of the 
Senate, a nomination or appointment to office, or that a deci- 
sion or opinion of the Supreme Court is a grievance, and that 
the measure of redress is to withhold appropriations required 
for the support of the oflFending branch of the Govern- 
ment.” 

The floor leader of the Republican minority, James A. 
Garfield, had struck the keynote of the opposition to the 
Democratic method of seeking to encroach on the Executive. 
"We are ready,” he declared, “to pass these bills for the sup- 
port of the Government at any hour when you will offer them 
in the ordinary way by the methods prescribed by the Consti- 
tution. If you will offer those other propositions of legislation 

IS Richardson, op. cit., VII, p. 531. 

1* lUd., pp. 531, 532. 
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in the fraternal spirit of fair debate we will meet you and dis- 
cuss their merits. . . . But you shall not coerce any inde- 
pendent branch of the government by the threat of starvation 
to consent to surrender its voluntary powers until the ques- 
tion has been appealed to the sovereign and decided in your 
favor. On this ground we plant ourselves and here we will 
stand imtil the end.” 

The President had to employ the veto seven times to de- 
feat these riders attached to appropriation bills. So well rea- 
soned were his veto messages that they struck a popular 
chord. “I am congratulated by Senators and Representatives 
and by people of all sorts,” he recorded in his diary.^® The 
Democratic House seemed to violate the American tradition 
of fair play and its tactics came to be regarded as revolu- 
tionary.^’’ 

Burgess may have been somewhat extravagant in claiming 
that these vetoes had “prevented the parliamentary system, 
the system of the sovereignty of the lower house of the legis- 
lature, the system which finally extinguishes aU constitutional 
immunities of the individual from displacing the check and 
balance system provided by the Constitution for the purpose 
of maintaining and protecting those immunities.” Be that 
as it may, it cannot be denied that once again both Senate 
and House were confronted with a Chief Executive who 
jealously guarded the independence of his oflBce against en- 
croachments by them. For the first time smce the Civil War 
die veto power was wielded intelligently, decisively, even 
persistently to maintain “the peoples’ office.” Hayes had 
checked the decline in dignity and prestige of the presidential 
office. 

While the administration of Hayes is something of a land- 
mark in the history of the presidency, it is because of a suc- 
cessful defense and not because of any great constmctive 
accomplishment in the character of the office. In the middle 

15 Cong. Record, 46th Cong., 1st Session, p. 118. 

16 C. S. Williams, Diary of Hayes, May 12. „ . , . 

11 See article by General J. D. Cox, “The Hayes Administration, Atlanttc 

Months, LXXI, p. 831. 

18 Op, cit.^ p, 123, 
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of this administration Woodrow Wilson uttered the lament 
that the President “is merely the executor of the sovereign 
legislative will.” Here was a stubborn fact that Hayes was 
powerless to change. Rather he was not aware of it and, had 
he been, would not have been disposed to change it. Hayes 
retired from the presidency only a few years before Woodrow 
Wilson published his penetrating analysis of the national 
government under the significant title of Congressional 
Government. 

Years afterwards Woodrow Wilson was to declare that 
“the President is at liberty both in law and conscience to be 
as big a man as he can”; and that “the Constitution explicitly 
authorizes the President to recommend to Congress such 
measures as he shall deem necessary and expe^ent’” and 
that such recommendations need not be merely perfunc- 
tory.®" This would have been regarded as an impractical and 
preposterous doctrine in the eighties. The experience of Presi- 
dent Chester A. Arthur who succeeded to the office upon the 
death of Garfield did not make the idea look at all plausible. 
For example, in his first message to Congress he sought au- 
thority to deal with a band of from fifty to one hundred cow- 
boys who had been engaged for months in committing acts 
of lawlessness and brutahty which the territorial authorities 
were powerless to repress. These depredations extended into 
Mexico, which the marauders reached from Arizona territory, 
an area subject to the exclusive control of Congress. “With 
every disposition to meet the exigencies of the case,” wrote 
the perplexed President in his message to Congress, “I am 
embarrassed by the lack of authority to deal with them eflEec- 
tively.” Congress had left the territorial laws so defective 
that the President was thus compelled to beg for authority. 
But this request was ignored, as was another one three 
months later. This time he made his appeal in a special mes- 
sage in which he informed Congress “that an alarming state 
of disorder continues to exist within the territory of Arizona. 

"The Presidency in 1879,” International Review, VI, p. 46. 

Constitutional Government in the United States, pp. 70-71. 

Richardson, op. cit,, VIII, p. 54. 



177 


Chapxeh IX: Congressional Government 

. . . The governor of the Territory . . . reports that vio- 
lence and anarchy prevail — that robbery, murder, and re- 
sistance to law have become so common as to cease causing 
surprise.” “ In his second annual message President Arthur 
repeated his appeal to Congress once more, only to be met 
again with utter indifference and the lawlessness continued 
unhampered until it had spent its force. 

Nor was the treatment of these recommendations ex- 
ceptional. President Arthur’s third message to Congress 
contained eight important recoromendations; (1) the main- 
tenance of United States Bank notes; (2) the retirement of 
the trade dollar; (3) the enlargement of the navy; (4) terri- 
torial government for Alaska; (5) federal aid for education; 
(6) a presidential succession law; (7) control of interstate 
commerce; (8) forest preservation.^ At the end of the session 
Congress had provided government for Alaska but nothing 
else that had been recommended. No wonder James Bryce was 
even then recording the observation that ‘me expression of 
his [the President’s] wishes conveyed in a message has not 
necessarily any more effect on Congress than an article in a 
prominent party newspaper . . . ; and in fact the suggestions 
which he makes year after year, are usually neglected, even 
when his party has a majority in both Houses, or when the 
subject lies outside party lines.” 

In the absence of positive leadership on the part of the 
Chief Executive the congressional aggrandizement went on 
apace. No trace of the methods later employed by Wilson and 
the two Roosevelts to tie the political branches of the govern- 
ment into an effective unit can be detected in the eighties. 
Cleveland seems to have been almost obsessed with a rever- 
ence for the doctrine of separated powers. His favorite politi- 
cal theme was the “Independence of the Executive.” In the 
contemporary opinion of Woodrow Wilson . . . he [Cleve- 
land] thought it no part of his proper function to press his 


22 Ibid., pp. 101-02. 

23 Xb id ui pp- 1*79—88. 

24 American Commonwealth (Commonwealth ed.), I, pp. 230-31. 

25 Grover Cleveland, op^ cit^, pp. 3—76. 
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preference in any other way [than by recommendation in a 
message] upon the acceptance of Congress. . . . But he 
deemed his duty done when he had thus used the only initia- 
tive given him by the Constitution and expressly declined to 
use any other means of pressing his views on his party. He 
meant to be aloof and to be President with a certain separate- 
ness as the Constitution seemed to suggest.” Though Cleve- 
land now and then in his first term raised a clarion call that 
aroused the public and stirred Congress, he possessed neither 
the philosophic insight nor the pohtical technique that gave 
such eflFectiveness to some of his distinguished successors in 
their dealings with Congress. 

So persistent had the intervention in even matters of detail 
in administration by Congress now become that congres- 
sional sovereignty was becoming, as has been already im- 
plied, the theme of a rising school of pohtical realists. There 
was, however, something almost tragic in the situation. The 
culmmation of this vast assumption of power by Congress in 
the 1880 s coincided almost exactly with the decline of the 
lower house to almost the nadir of incompetence. Despite its 
assmnption of sovereign power in the government, it lay 
floimdering in a confusion of warring committees. Spuming 
aU suggestion of external leadership, it yet found no trace of 
leadership within. Each succeeding census was swelling its 
membership and compelling an increasing reliance upon 
committees, the chairmen of which were of chief significance. 
These were then, as indeed they still are, mainly elderly men 
who had attained their eminence by leisurely ascent under 
the seniority rule rather than by a process of natural selection. 
Each of these chairmen scrimmaged for an opportunity to 
have the measures reported from his committee considered 
by the House. The cause of the confusion lay in the fact that 
no rational system had been devised for silting bills for con- 
sideration by the House. Consequently among the tens of 
thousands of measures introduced during a session something 
like sheer caprice had come to determine which should reach 
the floor for consideration and vote. 


Mlantic Monthly, LXXIX, p. 292. 
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Although these committees had been created by the House 
to act as its servants, in the prevailing confusion the creatures 
had become accustomed to lord it over their helpless creator. 
Because of the apparent impossibility of control by the House 
over these committees in the matter of reporting bills com- 
mitted to them, the committees had come to be regarded as 
legislative cemeteries. Even when bills were eventually re- 
ported to the House from committees they were placed in the 
calendars where “they became for them,” in &e words of 
Representative Charles B. Lore of Delaware, “the tomb of the 
Capulets and most of them were never heard of afterwards.” 
In one session of the Forty-eighth Congress the calendars 
were never once reached.^® All business was done eitlier 
under unanimous consent or on a motion to suspend the rules 
by a two-thirds vote, which in practice enabled a minority to 
prevent legislation. The situation drew from Representative 
Thomas B. Reed the caustic remark that the “only way to do 
business inside the rules is to suspend the rules. . . . The 
object of the rules appears to be to prevent the transaction 
of business.” One member had computed that to follow 
the calendar and allow each member of the House only one 
minute of debate on each measure on the calendar would re- 
quire sixty-six years to dispose of the measures listed there.*® 
So far as subject matter was concerned, the most perplex- 
ing problem was that of dealing with national finance. The 
suggestion of a budget system seems never to have occurred 
to any congressman of that generation. This would have en- 
abled the House to have had laid before it immediately upon 
assembling a definite proposal for a financial program formu- 
lated by the Executive. Such an innovation in that day would 
have been looked upon as a piece of perilous executive usur- 
pation of the constitutional powers of Congress. Here, how- 
ever, was the means by which might have been broken the 
autocratic power of the appropriations committees whose 

27 Cong, Record, XVII, Part 1, p. 285. 

28 Statement of Representative Springer, Cong. Record, XVII, Part 1, 
p. 149. 

29 §00 Woodrow Wilson, Congressional Govemmeni, p. 61f 

80 See H. J. Ford, The Cleoehnd Era, p. 91. 
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proposals took precedence over those of all other committees 
and consequently threw into confusion the plans of the numer- 
ous other committees. 

No one would deny President Cleveland full credit for his 
laborious scrutinizing of special pension biUs and vetoing 
them whenever he discovered irregularities. To solve this 
problem he proposed “The most generous treatment of the 
disabled, aged, and needy among the veterans” by general 
laws. But when the Pension Committee of the House, en- 
deavoring to comply with this recommendation, framed a 
general pension biU that passed both houses, Cleveland 
promptly vetoed it with the charge that it was “so ambiguous 
that it would put a further premium on dishonesty and 
mendacity” and reaffirmed his approval of a general meas- 
ure. The perplexed Pension Committee then declared “their 
hearty accord with these views of the President and, largely 
in accordance with his suggestions, they framed the bill 
which they thought and still continue to think will best ac- 
comphsh the ends proposed.” “Such a fiasco,” wrote the late 
Henry Jones Ford, “amounted to a demonstration of the lack 
of intelligent leadership. If the President and his party were 
cooperating for the furtherance of the same objects, as they 
both averred, it was discreditable aU around that there should 
have been such a complete misunderstanding as to proce- 
dure.” 

What if every President had been as independent as Cleve- 
land in disregarding his party and the complex of social forces 
in the nation that determined when to act and when not to 
act? Lincoln, according to an intimate and observing friend, 
“managed his campaigns by ignoring men and ignoring all 
small causes but by closely calculating the tendency of events 
and the great forces producing logical results.” Thus Presi- 
dent Lincoln told his friend Sweet: “I can see emancipation 
coming; whoever can wait for it will see it; whoever stands in 
its way will be run over.” 

It is difficult to find in Cleveland’s ways a trace of Lincoln’s 

See H. J. Ford, The Cleveland Era, p. 122. 

E. Hertz, The Hidden Lincoln, p. 298. 
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wisdom. Seldom did he show a sense of tuning as to raising 
issues. Against the unanimous advice of seasoned pohticians 
he devoted his annual message of December, 1887, exclu- 
sively to a demand for tariflE revisions ■with the consequence 
that he demorahzed his party and delivered the government 
into the hands of the extreme protectionists certainly wdthout 
benefit to the presidency. “Perhaps I made a mistake from the 
party standpoint,” he said after the election, “but damn it, it 
was right.” Concerning which we can imagine the late Mr. 
Justice Ohver WendeU Holmes remarking, as he once spoke 
to his cocksure associates: "We must remember that we are 
not God.” 

If Cleveland abdicated leadership of Congress, even more 
so did his successor. Benjamin Harrison was nominated by 
the Republicans and elected in 1888 and occupied the presi- 
dential oflBce during the four years between Cleveland’s two 
terms. Perhaps the Repubhcan party never came nearer get- 
ting its type of president than in Harrison. Like Harding 
later he came from the dominant group in the Senate, 
although he was far superior to Harding in intellect and in his 
judgment of men. He had sat in die Senate when it clashed 
■with Cleveland on the President’s power of dismissal. He 
understood perfectly their conception of the proper place of 
the Executive in the federal government. Only a few weeks 
after his election he ■wrote to his fellow senator, John Sherman, 
a rival candidate for the presidential nomination in the con- 
vention that had nominated Harrison: “I wash you would feel 
that I desire you to deal ■with me in the utmost frankness, 
without any restraint at all, and, in the assurance that all you 
say win be received and will have the weight which your long 
experience in pubhc life and your friendship for me entitled 
you to.” Senator Sherman’s frank reply contains what maj 
be considered the classic statement of the Republican party’s 
conception of the proper subordination of the Executive to 
the legislature. “The President,” he wrote, “should have no 
policy distinct from that of his party and that is better repre- 
sented in Congress than in the Executive. Cleveland made a 
John Sherman, op. cit., II, p. 1031. 
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cardinal mistake in dictating a tariff policy to Congress. Grant 
also failed to cultivate friendly relations with Congress and 
was constantly thwarted by it, Lincoln had a happy faculty 
of dealing with members and Senators,” 

John Sherman had originally been a Whig and he no doubt 
carried to his grave boyhood memories of the days of Web- 
ster’s and Clay’s heroic battles against the “executive usurpa- 
tion” of “King Andrew the First,” Despite his gracious 
reference to Lincoln, he had been among the very first to 
criticize the war President because of his usurpations of the 
powers of Congress,®® No doubt he had frequently heard with 
approval the proverb current to this day among faithful Re- 
publicans: “The party is bigger than any man,” Harrison 
needed no urging on the matter of Sherman’s letter. Even if 
he had had the desire, he lacked the aptitude and peculiar 
capacity necessary to lead Congress, His conduct of his oflSce 
leaves the distinct impression lhat he regarded the President 
as little more than an agent of Congress, particularly of a Re- 
publican Congress, such as had just been elected. 

The first half of Harrison’s administration affords us one of 
the finest examples of party government according to tihe 
RepubHcan model that that party has ever provided. It would 
hardly be an exaggeration to say that the Republican party 
organization ran the government. Harrison’s vetoes did not 
pertain to outstanding matters. The spoihnen were given a 
free hand in the unclassified service, die President seeming 
to invite it in his inaugural address with the statement tiiat 
“honorable party service will certainly not be esteemed by 
me a disqualification for public oJBfice.” ®® John Wanamaker, 
who as party treasurer had “fried the fat out of the manufac- 
turers” to obtain campaign funds by raising the dread specter 
of “free trade” rmder a re-elected Cleveland, became Post- 
master General. Platt and Quay, who had been active in the 
campaign to elect Harrison, shared in the distribution of the 
spoils. The complacent type of President for whom the Whigs 
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had sought in vain the Republicans found in the person of 
Benjamin Harrison. "Harrison,” wrote James Ford Rhodes, 
‘left no particular impress upon ihe oflSce.” 

Now that President Harrison made not even a gesture in 
the direction of leadership and accepted instead the Republi- 
can doctrine of congressional sovereignty, it behooved that 
branch of die government, particularly the lower house, to 
put its house in order and prepare for the efficient perform- 
ance of its functions. In the utter absence of presidential 
leadership, internal leadership needed to be established. The 
man for the task came to the speakership in the person of 
Thomas B. Reed. He was confronted with the chaotic condi- 
tions in Congress described above. Dilatory motions were 
being persistently presented and members of the minority 
party were from time to time refusing to answer ‘present’ at 
roll calls, thereby preventing the official establishing of a 
quorum. Reed, rmcertain of the support of his own party and 
without consulting his party caucus, secretly laid his plans to 
break the legislative deadlock. He decided to count a quorum 
whenever sufficient members were present, regardless of re- 
fusals to answer ‘present’ to roU calls. So slender was the Re- 
publican majority that the placing on record of the presence 
of some few Democratic members was usually necessary to 
carry on the business of the House. The Democrats were plan- 
ning to take advantage of this fact and render the Fifty-ffist 
Congress as impotent as the Fiftieth had been. 

Accordingly when on July 29, 1890, a roll call disclosed that 
only 163 members had answered present, two less than the 
number necessary for a quorum, Reed provoked a tremendous 
parliamentary furore by calmly directing the clerk to record 
the names of several Democrats as present and refusing to 
vote.®® He explained that he interpreted the Constitution as 
intending that members actually present were to be counted 
present for the purpose of establishing a quorum wheffier 
they voted or refused to vote. The Constitution authorized 
Congress to take steps to compel the attendance of members. 


Historical Essays, p. 222. 
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“If members can be present and refuse to exercise their func- 
tion, to wit, not be counted as a quorum, that provision would 
seem to be nugatory. Inasmuch as the Constitution only pro- 
vides for their attendance, that attendance is enough. If more 
was needed the Constitution would have provided more.” 
The immediately preceding Congress had been bedeviled by 
dilatory motions. It had once remained in continuous session 
for eight days and nights during which there were over one 
hundred roll calls on dilatory motions to adjourn and to take 
recess and amendments to these motions. In the Fifty-first 
Congress Reed peremptorily brought these obstructive tac- 
tics to an end by simply refusing to entertain dilatory mo- 
tions." Once more the House of Representatives began to 
take on some semblance of a deliberative body. 

The intimate touch with the common man that Cleveland 
had developed as he climbed from Buffalo ward politician 
through the offices of sheriE, mayor, and governor to the presi- 
dency atrophied during his four years between terms as he 
was affiliated with his Wall Street law partners. Here was no 
place to ascertain the agrarian discontent that was about to 
set the South and West aflame with populism. During his first 
term Cleveland had apparently not cared what forces played 
upon the presidency. During his second term it is to be 
doubted whether he understood what they were or how sub- 
stantial was the basis of the all-pervading social unrest. It was 
in the face of this that his fibcst important step of the second 
term was to be the calling of Congress in special session in or- 
der to obtain the repeal of the Silver Purchase Act which was 
draining the federal treasury of its gold reserve. Here he gave 
one of his few instances of leadership by pleading with Demo- 
cratic Senators for the repeal measure and he was humiliated 
by the necessity of purchasing the support of a Democratic 
member of the finance committee of the upper house, Senator 
Voorhees, by the use of patronage.*^ 

Cleveland’s leadership, however, stopped short of the ac- 

Cong. Record, Jan. 29, 1890, p. 950. 
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complishment of positive, constructive legislation to meet the 
treasury crisis. His success in compelling repeal of the Silver 
Purchase Act had so offended Congress that they stubbornly 
refused Secretary Carlisle’s request for authority to sell bonds 
at three per cent instead of the four per cent specified by the 
old Resumption Act of 1876. Neither house manifested any 
sense of responsibility in the crisis and left the President to 
resort to whatever means might be employed under existing 
law.^^ Even when J. P. Morgan, making his famous gold loan, 
offered to reduce the rate to three per cent if the bonds were 
made specifically payable in gold, the lower house under the 
leadership of Congressman William J. Bryan resented the 
insult to the silver men and the public burden was conse- 
quently increased $16,000,000.^" Later pleas of the President 
were met with similar indifference even in the face of appar- 
ently impendmg national bankruptcy.'** Cleveland left his 
party disorganized by alienating ffie element within it that 
had constituted original Jacksonian Democracy and still 
makes up its rank and file. He left the presidency on March 
4, 1897, at one of its lowest points in prestige. 

There can be little doubt that Cleveland was again ham- 
pered in handling these problems by his theory of separated 
powers. He compromised with this theory somewhat when 
he was securing the repeal of the purchase act. Later, when 
the Wilson-Gorman Tariff Act was being framed, he played 
no effective part in shaping the measure. When the Senate 
had utterly mutilated the fairly reasonable bill prepared by 
the House, the President could repress his fury no longer. 
Through a letter read by his spokesman on the floor of the 
House he declared, “Every true Democrat knows that this bill 
in its present form is not the consummation for which we 
have long looked. . . . Our abandonment of the cause or 
principles upon which it rests means party perfidy and party 
dishonor.” Here was a blast of righteous indignation better 


^2 Horace White, Money and Banking, p. 182. 

R. M. McElroy, op, cit^ II, p. 36. 
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calculated to relieve the pent-up wrath of the President than 
to placate the proud Senate and accomplish the results de- 
sired. This was done at a time when there could have been 
no possible hope that public opinion would compel appro- 
priate congressional action because there was then no suffi- 
cient consensus on the tariff question. The nation had to 
await the advent of a President who, like McKinley, could 
with rare tact restore the harmony of the pohtical branches 
of the government without abdicating executive leadership; 
or Presidents who, like Wilson and the two Roosevelts, as the 
mouthpieces of an aroused public could compel the transla- 
tion of its consensus into legislative enactments and govern- 
mental policies. 
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CHAPTER X 

THE LEADERSHIP OF WILLIAM McKINLEY 
AND THEODORE ROOSEVELT 


M 

J-V-ILarcus a. Hanna managed the nomination of William 
McKinley as the Republican candidate for the presidency in 
1896. The hard times of the Cleveland administration and 
the disruption of the Democratic party seemed, at first, to 
ensure an easy Republican victory. Tbis expectation was 
suddenly upset when the populistic element of the Demo- 
cratic party captured control of the National Convention and 
nominated an eloquent agrarian leader. William Jeimings 
Bryan expounded the issue of the free and unlimited coinage 
of silver at the ratio of 16 to 1 with gold in order to end the 
prevailing depression of prices that cursed mortgage-ridden 
farmers. Thus he revitalized the demoralized Democratic 
party and rallied to his standard the discontented agrarians 
whom Cleveland had alienated by the repeal of the inflation- 
ary Silver Purchase Act. Until late in the summer Bryan 
seemed to have won the campaign but good crops and a rise 
in grain prices, among other things, saved the Republicans 
and McKinley was elected. 

The inauguration of William McKinley marked the begin- 
ning of a new era in the operation of the national government. 
Not since the presidency of Thomas Jefferson, had there been 
achieved such an integration of the political branches of the 
federal government and such consequent coherence and sense 
of direction in its functioning. Only once since the second in- 
auguration of Grant had the political party of a President 
succeeded in carying the mid-term congressional elections. 
Only during two of these twenty-two years had the Senate, 
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the House, and the Executive been in the control of one and 
the same party. The accession of William McKinley, however, 
marked the beginning of a period of fourteen years of iminter- 
rupted Republican control of the national government. It was 
fortunate for that party and the nation that during that period 
two Chief Executives, each in his own different way an excep- 
tional political leader, occupied the presidential office. 

Several factors combined to make the administration of 
President McKinley a peculiarly harmonious one. The Presi- 
dent entered the \^ite House supported by a vast personal 
following whose devotion to him had accumulated almost 
the strength of a messianic faith. His courtesy, dignity, tact, 
and convincing sincerity captivated all who came in contact 
with him. Moreover, there had not been elected in a genera- 
tion a President who represented a broader and more distinct 
consensus. “Mr. McKinley,” wrote Herbert Croly, “repre- 
sented, on the whole, a group of ideas and interests as nearly 
national as could any political leader of his generation.” ^ 
Henry Adams believed that “Mr. McKinley brought to the 
problem of American government a solution . . . which 
seemed to be at least practical and American. He undertook 
to pool interests in a general trust into which every interest 
should be taken, more or less at its own valuation, and whose 
mass should, under his management, create efficiency. He 
achieved very remarkable results.” * 

The flattering words of President Benjamin Ide Wheeler of 
the University of California in conferring upon President 
McKinley the degree of Doctor of Laws represent the sober 
judgment of the historian a generation later: “A statesman 
singularly gifted to unite the discordant forces of government 
and mould the diverse pxnposes of men toward progressive 
and salutary action.” ® What was the method by which Presi- 
dent McKinley exercised his leadership in the government? 

In the first place it must be kept in mind tiliat McKinley, 
like Garfield, come to the presidency after a long apprentice- 

^ Marcus A. Banna^ p. 187. 

2 Education of Henry Adams, pp. 373-74. 

® See David Saville Muzzey, The United States of America, II, p. 374» 
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ship in political leadership in the House of Representatives. 
He was a regular Republican with a firm conviction that good 
government could come only through party organization.^ 
He carried into the Presidential office a S3unpathetic under- 
standing of the viewpoint of the legislator and a profound 
respect for the prerogatives which Congress so jealously 
guarded against executive encroachment. Yet he did not, like 
Harrison, permit the executive branch to suffer a decline. 
One is compelled to go back almost a century to President 
Jefferson, to find the prototype of President McXinley as the 
gentle but undoubted leader of Congress.® “We never had a 
President who had more influence with Congress than Mc- 
Kinley,” was the opinion of Senator Shelby M. CuUom. “I 
have never heard of even the slightest friction between him 
and the party leaders in Senate and House.” ® After a long 
service in the Senate, Senator George F. Hoar expressed the 
opinion that no other President, with the possible exception 
of Jackson, had exercised such influence over the Senate as 
President McKinley.'^ Anyone who will review the experience 
of the Presidents from Lincoln to McKinley must admit that 
the latter was the first Republican President to exercise any 
considerable initiative without arousing the resentment of his 
party in Congress. And no President since McKinley has been 
as happy as he in dealing with a Republican Congress. 

Because McKinley did not manifest toward Congress the 
sometimes pugnacious stubbornness of his predecessor, Cleve- 
land, and was incapable of the theatrical leadership of his 
immediate successor he has sometimes been considered a 
weak President. We have the unanimous testimony to the 
contrary from unquestionably strong men who knew him 
intimately such as John Hay, Elihu Root, and Jules Cambon. 
'We who know him regard him as a man of extraordinary 
ability, integrity, and force of character,” wrote his intimate 

^ F. L. Paxson, 'William McKinley,’’ Dictionary of American Biography^ 
XII, p. 107. 

® See J. F. Rhodes, "The Presidential Office,” Scrihne/s, Feb., 1903. 

® Fifty Years of Public Service, p. 275. 
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friend Hay before his election, and two weeks later added to 
his estimate, “There are idiots who think Mark Hanna will 
run him.” ® The charge that Mark Hanna dominated him be- 
comes ridiculous in the light of Hanna’s frank admission that 
McKinley repeatedly repulsed his suggestions that he might 
gain political advantage by compromising with his con- 
science. Hanna admitted that he had been made a better man 
by McKinley’s insisting that there were things a presidential 
candidate must not do even to win the presidency.® Herman 
Kohlsaat was present in a small group in 1896 that heard 
candidate Mc!l^ley resolutely refuse to come to terms with 
the disreputable boss of Pennsylvania, Senator Matthew 
Quay, and Hanna did not criticize his candidate for it.^® 

It has to be admitted that President McKinley ultimately 
did not have his way in his opposition to war with Spain, 
even though a powerful group of senators supported him in 
his desire for peace. But the I^esident of the United States is 
no dictator. He certainly cannot lead a people where they do 
not want to go. President McKinley no doubt reasoned that 
he was but an instrument of public opinion in this matter. 
The fact that the opinion was artificially created by strident 
propaganda made the pressure on President and Congress 
not one whit less severe than if it had developed naturally. 
In the spring of 1898, as never before in our history, there was 
a popular demand for war. The vote of 324 to 19 in the House 
of Representatives on the resolution of the declaration of war 
is fairly representative of public sentiment. Madison, Polk, 
Lincoln, Wilson — each in his day yielded to a less universal 
cry for war than did William McKinley in 1898. For thirteen 
anxious months he held a restless Congress in leash until their 
constituents could apparently be restrained no longer. 

As another mstance of the irony of history, this war, which 
McKinley did not want, served to increase enormously his 
power. The conflict was so brief, the victory so complete, and 
the public so dazzled and flattered by the resulting territorial 

^ Qtiotatioiis by Tyler Dennett, John pp. 175, 178. 

® Herbert Croly, op. cit, p. 36^ 

Thomas Beer, The Mauve Decade (Overseas Edition), p. 80. 
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expansion that no reaction against executive aggrandizement 
set in as it had after the Civil War. No such congressional re- 
volt as threatened Lincoln and almost paralyzed the execu- 
tive branch imder Johnson rose to annoy McKinley. The 
reason for this is apparent enough. The entrance of the United 
States into world affairs tended to obliterate party lines. The 
President’s consciousness of this fact was revealed when he 
said to his secretary, “I can no longer be called the President 
of a party; I am now the President of the whole people.” 
Suddenly our domestic affairs had been overshadowed by 
the problems of war and treaties and newly acquired terri- 
tories even in the uttermost parts of the planet. Our participa- 
tion in the intervention in China during the Boxer uprising 
and our successful insistence upon the “open door” thriUed 
the public at our new position m world affairs. Thus the 
Spanish-American War became in a very real sense a land- 
mark m the constitutional development of the Executive.^® 

At this juncture an assassin removed McKinley and ele- 
vated to the presidency Theodore Roosevelt. Here was a man 
whose profound faith in our “manifest destiny” made it cer- 
tain that the President’s constitutional duties in respect to 
foreign policy would be freely exercised and expanded 
through the interpretation of a daring enthusiast for national- 
ism. Moreover, in domestic matters the young President held 
most extraordinary views regarding the range of authority 
permitted the President under the Constitution. John Mar- 
shall was a strict constructionist m comparison with Theodore 
Roosevelt. “The most important factor in getting the right 
spirit in my administration,” he explained many years later 
“. . . was my insistence upon the theory that the executive 
power was limited only by specific restrictions and prohibi- 
tions appearing in the Constitution or imposed by Congress 
under its constitutional powers. My view was that every 
executive oflBcer, and above all every executive officer in high 
position was a steward of the people bound actively and 
affirmatively to do all he could for the people. ... I decline 

Olcott, op. cit., II, p. 296. 

12 See Woodrow Wdson, Constitutional Government, p. 59. 
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to adopt die view that what was imperatively necessary for 
the Nation could not be done by the President unless he could 
find some specific authorization to do it. . . . Under this in- 
terpretation of executive power I did and caused to be done 
man y things not previously done by the President and the 
heads of the departments. I did not usurp power but I did 
greatly broaden the use of executive power.” 

Theodore Roosevelt beheved that in his theory of the scope 
of presidential power he was a disciple of Jackson and of 
Lincoln.^^ It is doubtful whether he was correct with respect 
to either of these two predecessors in his oflBce. He was not a 
painstaking student either of constitutional theory or consti- 
tutional history. So far as Lincoln is concerned it is impossible 
to say what he regarded as the limits of executive power and 
in the stress of war he of course went farther than Roosevelt 
in the realm of executive prerogative. Moreover, as above 
noted, he frankly confessed disregard of constitutional de- 
tails. Jackson, in the preparation of his state papers, was 
usually careful to employ the talents of capable constitutional 
lawyers whose logic was bafhng to the Whig opponents who 
had raised the issue of constitutionality with respect to his 
executive acts. On the whole, Jackson’s executive conduct con- 
forms to sound constitutional interpretation today while 
Theodore Roosevelt’s does not. 

In one respect Theodore Roosevelt was unconsciously a 
disciple of Jackson. To a greater extent than any of the inter- 
vening Presidents he believed that he bore a special mandate 
from die people.^® In this respect he was the least Republican 
of all the Presidents elected by his party. Roosevelt would 
have found comfort in the exposition of executive prerogative 
written by Alexander Hamilton in 1793 under the pen name 
of “Pacificus.” One can imagine the glee with which the 
irrepressible Theodore would have seized upon this bit of 
constitutional doctrine by means of which he could have ra- 

An Autobiography, p. 389. 

Ibid., p. 395. 

F. L. Paxson, “Theodore Roosevelt,” Dictionary of American Biography, 
XVI, p. 140, 
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tionalized his conduct as Chief Executive. “The general doc- 
trine of our constitution, then,” wrote Hamilton, “is that the 
Executive power of the nation is vested in the President, sub- 
ject only to the exceptions and qualifications which are ex- 
pressed in the instrument.” 

President Roosevelt countered every effort of Congress to 
confine him to definite constitutional and legal limits. His 
practice conformed to his theory. For example, he appointed 
a number of extralegal, unsalaried commissions. When his 
commission on country life had completed its work he asked 
Congress for an appropriation of $25,000 to print and dis- 
tribute its findings. The Congress responded with a refusal of 
the appropriation and a positive prohibition against the ap- 
pointment of any other commission without specific congres- 
sional authorization. The President declared that he would 
disregard this congressional injunction.^^ Even in his first term 
congressional concern over the young President’s executive 
conduct took the form of a resolution calling upon him to file 
a copy of every executive order accompanied by a citation of 
the law under which it was issued and, furthermore, provid- 
ing for the creation of a commission of distinguished lawyers 
to pass on the executive acts and orders.’^® 

At the same time that Roosevelt ranged freely in the exer- 
cise of what he considered his powers he could brook no 
thought of congressional interference with executive duties 
except with respect to the Senate’s constitutional power to 
refuse confirmation of nominations. “My secretaries and their 
subordinates were responsible to me and I accepted the re- 
sponsibility for all their deeds . . . and as for getting Con- 
gress to make up my mind for me the thought would have 
been inconceivable to me.” As an ex-President he was later 
stirred to indignation by the deference his successor, Taft, 
paid to Congress in the Ballinger controversy. “The charges 

16 Works of Alexander Hamilton (Lodge ed.)> IV, pp. 142-44. 

i’' H, C. Black, The Relation of the Executive Power to Legislation^ 
pp. 26, 27. 

IS c. G. Washburn, Theodore Roosevelt, the Logic of His Career, pp. 
138-39. 

IS Autobiography, p. 396. 
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[against Ballinger],” he declared, “were made to the Presi- 
dent. The President had the facts before him and could get 
at them at any time, and he alone had power to act if the 
charges were true. However, he permitted and requested 
Congress to investigate Mr. Ballinger. . . . The President 
abode by the majority. Of course one who believes in the 
Jackson-Lincoln theory of the Presidency would not be con- 
tent with this town-meeting majority and minority method 
of determming by another branch of the government what it 
seems the especial duty of the President himself to determine 
for himself in dealing with his own subordinates in his ovm 
department.” 

In the number and importance of legislative accomplish- 
ments Roosevelts seven years stands unsurpassed by any 
previous administration. S. E. Morison’s statement that 
“Roosevelt gave the Presidency an organic connection with 
Congress” goes far toward explaining how it happened. 
The President was not in doubt as to what the American 
people expected of their Chief Executive. “In theory,” he set 
down in his Autobiography years later, “the Executive has 
nothing to do with legislation. In practice, as things now are, 
the Executive is or ought to be peculiarly representative of 
the people as a whole. . . . Therefore a good Executive 
under present conditions of American life must take a very 
active interest in getting the right kind of legislation in addi- 
tion to performing his Executive duties with an eye single to 
the public welfare.” A perusal of Roosevelt s messages re- 
veals the fact that, while they are addressed to Congress, the 
President had in mind the larger audience, the American 
people, through the pressure of whose opinion he frequently 
was able to get his legislative program enacted.^® 

Theodore Roosevelt came to the presidency thoroughly 
seasoned in practical politics. His essays and pubhc utter- 
ances generally revealed his profound belief in poHtical 

Idem, p. 397. 

21 Op. dt, II, p. 449. 

22 E 292. 

23 See H. C. Black, op, dt., pp, 22-24; also Chas. G. WasKbxirn, op, dt,, 
p. 127. 
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parties and party organizations.^* His experience as a legisla- 
tor and later as governor of New York had afforded him a fine 
apprenticeship for the presidency. He manifested a quick 
understanding and realistic grasp of the value of tlie Speaker 
of the House as the medium through whom executive leader- 
ship in legislation might be exercised. No sooner had Joseph 
G. Cannon been elected to the speakership than the President 
asked him to call at the White House. So frequent did these 
visits become that before long they were occasioning com- 
ment.^® The two men lost no time in arriving at a good work- 
ing understanding of their respective roles in the government. 
Perfect harmony would have been impossible between two 
such individualists. Cannon long afterwards admitted “we 
did not always agree; in fact we more often disagreed, but 
seldom in principle and usually as to practical methods. 
Roosevelt had the outlook of the Executive and the ambition 
to do things. I had the more confined outlook of the legislator 
who had to consider ways of meeting the expenditures of new 
departments and expansions in Government.” 

The lower house was at this time perhaps better organized 
and probably functioned more smoothly than at any other 
time in its history. Its esprit de corps had been raised largely 
through the personality and leadership of its Speaker and it 
was proud of its place in the federal system. It was on its 
guard against senatorial encroachment. President Roosevelt 
paid a high tribute to the House of Representatives in a letter 
to the Republican whip, Representative James E. Watson, 
written in 1906: “I feel that all good citizens who have the 
welfare of America at heart should appreciate the immense 
amount that has been accomplished by the present House, 
organized as it is and the urgent need of keeping this organi- 
zation in power. With Mr. Cannon as Speaker, the House has 
literally accomplished a phenomenal amount bf good 
work.” 


See “The Duties of American Citizenship,” Works, XIII, pp. 281 ffi. 
L. W. Busbey, Uncle Toe Cannon, p. 216. 

26 Ibid., pp. 217, 218. 

2^ Cong. Record, 61st Cong., 2nd Session, p. 3303. 
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Roosevelt recognized the Speaker as the duly authorized 
agent of the majority of the House. Since it was impractical to 
confer personally with the members to ascertain the senti- 
ment of the majority, the President consulted instead their 
Speaker, as the spokesman of the majority of the House as 
well as the master of its procedure. As Cannon has explained 
it, “The chairmen of Committees conferred with the Speaker 
as to legislation before their committees, and the Speaker’s 
room became a clearing house where the views of the ma- 
jority were freely discussed, and the Speaker could intelli- 
gently present the majority opinion to Ihe President. It was 
a workable plan and Roosevelt, whatever he may have per- 
mitted the Insurgents to think, conferred with Ae Speaker 
on all proposed legislation throughout his administration. 

“I think Mr. Roosevelt talked over with me virtually every 
serious recommendation to Congress before he made it and 
requested me to sound out the leaders in the House, for he 
did not want to recommend legislation simply to write mes- 
sages. He wanted results and he wanted to know how to se- 
cure results with the least friction. He was a good sportsman 
and accepted what he could get so long as the legislation con- 
formed even in part to his recommendations.” Even after 
discounting Speaker Cannon’s somewhat idealized descrip- 
tion of the system, there remains the essential truth that ex- 
plains how such remarkable legislative results were obtained 
by the practical integration of the legislative and executive 
branches of the federal government in the first decade of the 
twentieth century. 

Let no one assume that Theodore Roosevelt was not com- 
pelled, now and then, to make sacrifices to attain his major 
objectives. The intensely practical character of his leadership 
is revealed in the means by which he got the railroad legisla- 
tion he recommended. Success crowned his efEorts in the end 
but not without the payment of a price to obtain it He was 
reinforced in his efforts by the long accumulating public in- 
dignation against the outrages committed by the common car- 

28 L. W. Busbey, op. dt., p. 219. See G. R. Brown, The Leadership of 
Congress, pp. 122, 123, 127. 
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Tiers. But only by coming to an imderstanding with the House 
organization was the President enabled to accomplish this 
crowning achievement of his administration. Though long 
an advocate of a protective tariff, Roosevelt had caught 
something of the vision of McKinley, uttered in his last pub- 
lic address at Buffalo, and he was ready to lead a crusade for 
tariff reform. Here he met the stubborn opposition of Speaker 
Cannon. On one occasion a message to Congress containing 
a recommendation for tariff revision had already been writ- 
ten, printed, and even circulated when the President con- 
sented to withdraw the reconunendation and thereby won 
Speaker Cannon’s backing on the Hepburn Railroad Rate 
Bill, which then passed the House with only seven dissent- 
ing votes. As a legislator Roosevelt had learned how to create 
situations for the sheer purpose of getting bargaining advan- 
tages. 

When the Hepburn Bill reached the Senate it encountered 
the determined opposition of leaders of the President’s own 
party. Presently the nation was witnessing the almost unprec- 
edented spectacle of a major administration measure being 
championed by a leader of the opposition. Senator Tillman, 
who reported the measure from the Interstate Commerce 
Committee. The minority report was presented by the Repub- 
lican chairman of the committee and foxu outstanding Re- 
publican senators. The bill become a law on June 29, 1906, 
and three days later came the most striking testimony as to the 
success of Roosevelt’s leadership in legislation, testimony 
from the editorial page of the New York World, a persistent 
and often bitter critic of the President. “Mr. Roosevelt would 
be more than human,” wrote the editor, “if he could conceal 
his elation over the achievements of a Congress that has evi- 
denced almost phonographic fidehty to the wishes of the 
President. The sentiment of the country is undoubtedly in 
accord with him in praising Congress for what it has done — 
concerning which Roosevelt might say, ‘All of which I saw 
and a great part of which I was.’ ” 

29 Quoted by J. B. Bishop, Theodore Roosevelt and His Times. IL up. 
17 . 18 . ^ 
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It is not surprising tliat the continuous success of Roosevelt 
in securing legislation led to a reaction on the part of Con- 
gress in the latter part of his second term. He had given them 
but little rest in the persistent pushing of his program and the ' 
popular tendency to give the President credit for legislation 
left the congressmen more or less resentful. Indeed the last 
session of Congress during his presidency, sitting after his 
successor, William Howard Taft, had already been elected, 
was embittered by a foolish quarrel precipitated by the Presi- 
dent’s objection to an amendment in an appropriation bill 
forbidding the use of the Secret Service in investigating con- 
gressmen. “I had not been consulted,” said Speaker Caimon, 
“on President Roosevelt’s last annual message, nor had it been 
submitted to me in advance of publication as had all the 
former messages of Mr. Roosevelt. I was as much surprised as 
anyone when I found that this message contained an assault 
upon Congress, and especially upon the House of Represen- 
tatives because of the amendment limiting the activities of 
the Secret Service.” Nothing of consequence resulted more 
than a furious outburst of indignation against the President 
on the floors of the two Houses in which even the Presi- 
dent’s friends joined.^^ A month later, upon the eve of Taft’s 
inauguration, the President wrote to his eldest son, “I have 
entered on the last month of my Presidency and I think I 
can hold Congress down so that no disastrous break can 
occur during that period. ... I have a very strong feeling 
that it is a President’s duty to get on with Congress if he pos- 
sibly can and that it is a reflection upon him 5 he and Con- 
gress come to a complete break. For seven sessions I have been 
able to prevent such a break. This session, however, they 
felt it was safe utterly to disregard me because I was going 
out and my successor had been selected. . . .” 

As Secretary of War William Howard Taft had been Presi- 
dent Roosevelt’s most trusted Cabinet member. Apparently 

H. F. Pringle, Theodore Roosevelt, a Biography, p. 483. 

L. W. Busbey, op. cit., pp. 231, 232. 

H. F. Pringle, op. cit, p. 483. 

J. B. Bishop, op. cit, II, p. 134. 
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he saw eye to eye with his chief on administration policies. 
In 1908 Roosevelt threw the weight of his office behind Taft’s 
candidacy and he was easily nominated and elected. The new 
President entered the office with an exceptionally high pres- 
tige and many believed he might administer his duties with 
greater efficiency than his immediate predecessor. 

WilHam Howard Taft entered upon the duties of the presi- 
dency at a juncture in public affairs when his office was bound 
to be an exceptionally trying one. Van Buren had found it 
difficult to take up the duties of the presidency after pictur- 
esque old Andrew Jackson had just laid them down. Taft had 
to follow a colorful Executive, Theodore Roosevelt, who had 
dazzled the American people with his dynamic personality. 
It was expected that Taft too would be an exponent of the 
progressive movement and while his program was certainly 
forward looking he did not quite keep step with tire tempo 
of public opinion. 

Taft seems not to have caught the vision of the presidency 
as primarily a political office. While he said nothing about the 
matter under Roosevelt he never sympathized with his chief s 
theory that it is the President’s duty “to do anything that the 
needs of the nation demand, unless such action is forbidden 
by the Constitution or the laws.”®^ President Taft, on the 
contrary, held that, as he expressed it later, “The true view of 
the executive function is, as I conceive it, that the President 
can exercise no power which cannot be reasonably and fairly 
traced to some specific grant of power or justly implied or 
included within such express grant as necessary and proper 
to its exercise. Such specific grant must be either in the Con- 
stitution or in an act of Congress passed in pursuance thereof. 
There is no undefined residuum of power which he can exer- 
cise because it seems to him to be in the public interest.” 

This juristic conception of the presidency is not surprising 
in one whose education was fundamentally legal. Early ia his 
career he had taught law at the University of Cmcmnati and 
upon retirement from the presidency he became a professor 

Supra, p. 191. 

Our Chief Magistrate and His Fowers, pp. 139-42. 
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of law at Yale University. It perhaps never occurred to Taft 
that the country would be prompt to notice that he had filled 
every Cabinet position with a lawyer except the two in which 
he had retained members of Roosevelt’s ofiBcial family. His 
Cabinet seemed to him to be his trusted group of persona] 
advisers. The fact is that his experience before reaching the 
presidency had been so exclusively administrative — in the 
courts, in the Philippines as governor general, and in the Cabi- 
net — that he came, like Herbert Hoover later, to the chief 
political ofiBce of the nation relatively inexperienced in politi- 
cal functions. 

He got off with an unfortunate start on the revision of the 
tariff by delaying taking a hand in its passage through Con- 
gress until it was too late. Unlike his predecessor, he estab- 
lished no organic connection of the Executive and the 
Congress through the Speaker of the House. In any case this 
would have been difficult. Speaker Caimon was personally 
so disagreeable to Taft that we cannot think of their sitting 
down together in the White House to map out a legislative 
program. Even if he could have overcome his personal aver- 
sion to Caimon, the Speaker was now so unpopular that the 
President’s prestige suffered from the few occasions when he 
was photographed with him. Before Taft had been President 
a year Cannon was deprived of his position on the Rules Com- 
mittee and of the power to appoint committees, after which 
he was no longer possible as the liaison agent between the 
Executive and the Congress. 

Early in Taft’s administration progressive Republicans who 
had looked to him for leadership were dismayed to see him 
fraternizing with reactionaries and neglecting them. A party 
cleavage developed dining the debates on the Payne-Aldrich 
Tariff that degenerated into factional warfare during the 
Balhnger-Pinchot clash over conservation of natural re- 
sources. In 1910 came the tidal wave that gave the Democrats 
control of the lower house for the first time in sisteen years. 
Convmced that the progressive cause he had promoted dur- 
ing his presidency would be doomed if Taft were re-elected, 
Theodore Roosevelt sought the Republican nomination in 
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1912. Failing to obtain it, his followers organized the Progres- 
sive party and made him its candidate for President. The 
Democratic nominee. Governor Woodrow Wilson of New 
Jersey, won the election over Taft and Roosevelt. 

Cleveland, as a devotee of the dogma of checks and bal- 
ances, had twice left the presidency locked in futile combat 
with Congress. McKinley, attaining the presidency after a 
long legislative career, integrated the two branches by cordial 
and conciliatory relations with Congress. Theodore Roose- 
velt, through the give and take of conferences with the im- 
perious Speaker of the House, had accompished comparable 
results. Now that the Speaker had been “dethroned” it re- 
mained to be seen how a political scientist in the presidential 
office might devise new methods of bringing together the 
political branches of the government. 
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THE THEORY AND PRACTICE OF WOODROW 
WILSON 


In 1879 Henry Cabot Lodge, then editor of the International 
Review, received and accepted a manuscript submitted by 
a twenty-three-year-old student, Woodrow Wilson. The 
article is significant because it reveals that, despite his youth, 
he was already a keen observer of the functioning of the 
national government. Viewing public affairs in the midst of 
the Hayes administration with a mind already remarkably 
free from the prevailing conventional conceptions of Ameri- 
can government, he detected what he believed to be radical 
defects in our constitutional system. “The President can sel- 
dom make himself recognized as a leader,” he wrote. “He is 
merely the executor of the sovereign legislative will; his cabi- 
net officers are little more than ffie chief clerks or superin- 
tendents in the executive departments, who advise the 
President as to matters in most of which he has no power of 
action independently of the concurrence of the Senate.” This 
article reveals the fact that Woodrow Wilson was already 
pondering upon the theory of executive leadership that was 
to become the outstanding contribution of his pedagogic 
and political career. Even at that early date he was proposing 
“to give the heads of the Executive departments — the mem- 
bers of the Cabinet — seats in Congress, with the privilege of 
the initiative in legislation and some part in the unbounded 
privileges now commanded by the Standing Committees.” ^ 
A few years later he was writing his doctoral dissertation 

1 “Cabinet Government in the United States,” International Review, Aug., 
1879, VI, pp. 46-163. 
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on “Congi'essional Government” and in it lie was condemn- 
ing control of the government in the seci'et meetings of 
irresponsible committees. In April 1893 he thought that cir- 
cumstances gave the recently inaugurated President, Grover 
Cleveland, an opportunity to bring order out of the govern- 
mental chaos. He courteously but vigorously urged the Presi- 
dent to assume leadership. For the first time in many years 
the same party was in control of the House, the Senate, and 
the Executive. Let the President now assume the role of 
prime minister -with the Cabinet as the agency of co-ordina- 
tion to accomplish the popular will.^ The hope was a vain one. 
Dogmatic President Cleveland entertained no such novel 
conception of the operation of the government. Even if he 
had, the season was not opportune. The furious controversies 
over tlie repeal of the Silver Purchase Act and the revision of 
the tariff indicated an absence of a definite popular will and 
independent minded Cleveland made no search for unifying 
ideologies or possible points of equilibrium among conflict- 
ing interests. 

Shortly after the inauguration of President McKinley, Mr. 
Wilson again analyzed the situation. He saw no hope of a solu- 
tion under the new President. But once more he stated the 
problem and proposed his solution. “We must find or make 
somewhere in our system,” he said, “a group of men to lead 
us, who represent the nation in the origin and responsibility 
of their power; who shall draw the Executive, which makes 
the choice of foreign policy and upon whose abihty and good 
faith and honorable execution of law depends, into cordial 
co-operation with the legislature, which under whatever form 
of government, must sanction law and policy.” ® 

Not until the death of McKinley and the succession to the 
presidency of Theodore Roosevelt did Woodrow Wilson see 
anything he could commend in the relationship of the Presi- 
dent to Congress. In spite of the incompatibilily of tempera- 
ment between these two men Wilson did not withhold credit 

2 Review of Reviews:, Apiril, 1893. 

3 Woodrow Wilson, College and State Tapers. Edited by R. S. Baker and 
W. E. Dodd, II, p. 335. 
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from the President in this matter. “Whatever else we may 
think or say of Theodore Roosevelt ” he said, “we must admit 
that he is an aggressive leader. He led Congress — he was not 
driven by Congress. We may not approve his methods but we 
must concede that he made Congress follow him.” ^ 

The comment on Theodore Roosevelt’s leadership was 
made only a few weeks after the inauguration of William 
Howard Taft. Wilson had already published his lectures on 
Constitutional Government in the United States. They repre- 
sented his mature judgment on the matters discussed and 
contain the key to explain his career as an Executive. “Leader- 
ship and control must be lodged somewhere,” he declared. 
“The whole art of statesmanship is the art of bringing the 
several parts of government into effective co-operation for 
the accomplishment of common objects and daily objects at 
that.” ' When he had first raised his voice against the govern- 
mental confusion prevailing in 1879 it had been as one crying 
in the wilderness. Since then there had been a growing popu- 
lar tendency toward the recognition of the President “as the 
unifying force in our complex system, the leader both of his 
party and the nation.” * 

It must be kept in mind that Woodrow Wilson was a party 
man. This would seem inevitable in such an enthusiast for the 
English parliamentary system where the party becomes prac- 
tically a part of the governmental system, serving to focus 
public opinion and translate its agreements into public poli- 
cies. Moreover, the President is the head of his party. “He 
cannot escape being the leader of his party except by inca- 
pacity and lack of personal force because he is at once the 
choice of the party and the nation .” '' Wilson’s poHtical men- 
tor, Walter Bagehot, had once declared that the American 
President was &e choice of the wire-pullers and the product 
of a complicated system of caucuses, which made the office 
hardly worth holding.® Wilson rejected this view of the nom- 

^ David Lawrence, The True Story of Woodrow Wilson^ p. 39. 

6 Constitutional Government, p. 54. 

« Ibid,, p. 60. 

7 Ibid., p. er, 

8 Works and Life of Walter Bagehot, V, p. 177. 
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inating process. ‘Wliat is it that the nominating convention 
wants in the man it is to present to the country for its suf- 
frages?” he inquired and then provided the answer. “A man 
who will be and who will seem to the country in some sort 
an embodiment of the character and purposes it wishes its 
government to have — a man who understands his own day 
and the needs of the country, and who has the personality 
and the initiative to enforce his views both upon the 
people and upon Congress.” ® This interpretation is signifi- 
cant, no matter how idealized or romantic it may be in its 
ignoring of the delegates’ one great purpose of finding a 
candidate who can attract enough votes to capture for the 
party the control of patronage and policy inherent in the 
presidency. 

So the President carries a mandate from his party which 
consists of a majority of the nation. Within the party councils 
he can control its program through his position as leader and 
through his personal force.“ “The President is at liberty, both 
in law and conscience, to be as big a man as he can. His capac- 
ity will set the limit.” If Congress is overborne by him it will 
be “because the President has the nation behind him and 
Congress has not. He has no means of compelling Congress 
except through pubHc opinion.” The reign of public opinion 
through presidential leadership was unquestionably the 
dream of Woodrow Wilson. 

In the clause of the Constitution, hitherto neglected by the 
commentators, Woodrow Wilson found the authority for the 
exercise of the executive leadership of Congress. As he dwelt 
upon it he employed methods suggestive of Marshall’s in 
extracting its hidden meaning. “And yet,” he points out, 
“the Constitution exphcitly authorizes the President to recom- 
mend to Congress such measures as he shall deem necessary 
and expedient’ and it is not necessary to the integrity of even 
the literary theory of the Constitution to insist that recom- 
mendations should be merely perfunctory. . . . The Consti- 


9 Constitutional Government, p, 65. 

Ibid., p. 69. 

11 Ibid., pp. 70-71. 
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tution bids him speak and times of stress must more and more 
thrust upon him tlie attitude of originator of policies.” 

After election and just a few weeks before inauguration he 
felt impelled once again to make clear his conception of the 
executive oflSce. This was done in a letter to Representative 
A. Mitchell Palmer, soon to be appointed Attorney General 
of the United States. Pahner had suggested to the President- 
elect the advisability of an amendment to the Constitution 
hmittng the President to a single term, which had been de- 
clared to be the pohcy of the party in ihe platform on which 
Wilson had been elected. From such a proposition he vigor- 
ously dissented. The President, he argued, “is expected by the 
nation to be the leader of his party as well as the chief execu- 
tive officer of the Government and the coimtry wiU take no 
excuses from him. He must play the part and play it success- 
fully or lose the coxmtry’s confidence. He must be Prime Min- 
ister, as much concerned with the guidance of legislation as 
with just and orderly execution of law; and he is the spokes- 
man of the nation in everything, even the most momentous 
and most delicate dealings of the Government in foreign 
affairs.” He was certain that the President ought not to be 
hampered by denial of the strength derived from the possi- 
bility of re-election. Turning again to his old hope of a parlia- 
mentary system, he continued: “Sooner or later it would seem 
he must be made answerable to opinion in a somewhat more 
informal and intimate fashion, answerable, it may be, to the 
Houses whom he seeks to lead, either personally or through a 
cabinet, as well as to the people for whom they speak. But 
that is a matter to be worked out — as it will inevitably be in 
some natural American way which we cannot yet even 
predict.” 

The persistence of the idea of parhamentary government 
crops out again and again in Wilson’s conduct after inaugmra- 
tion. So eager was he after the idea that he saw analogies be- 
tween the American and English governmental systems where 

Constitutional Government, pp. 72, 73. 

The letter in reply to MitcheU is printed in the appendix to H. J. Ford, 
Woodrow Wilson^ the Man and His Work 
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most students of government never suspected them. If one 
reads between the lines of that ill-starred appeal for a Demo- 
cratic Congress in October, 1918, there can be seen the prime 
minister’s appeal to the country for a vote of confidence in the 
government.^ The "solemn referendum” on the Treaty of 
Versailles, particularly the Covenant of the League of Nations 
asked for in the presidential election of 1920, reflects a simi- 
lar conception. He even hoped his health would be restored 
so that he might be candidate for a third term in 1920. The 
prime minister, we might say, would “go to the country” on 
the major issue, the ratification of the treaty. The President’s 
most trusted friends were at the San Francisco Convention, 
ready to execute the master stroke. Bainbridge Colby was to 
have made the motion to suspend the rules and nominate by 
acclamation. Of course they found such a move inoppor- 
tune.^® 

It should be remembered that the “Big Four” of the Ver- 
sailles Conference was a group of premiers. President Wilson 
saw that any head of an American delegation he might send 
to the conference would be outranked by these actual heads 
of foreign governments and the only way that America’s dig- 
nity, prestige, and power could be maintained would be for 
the American “prime minister” to appear in person. 

One step in the process of parliamentary government, ihe 
resignation of the prime minister on an adverse vote on one 
of his important measures, Wilson never carried out, but 
there is no doubt that he contemplated such a move on two 
occasions. The first was but a few weeks after his inaugura- 
tion, when he urged the repeal of the exemption of Anaerican 
vessels from the payment of tolls when they passed through 
the Panama Canal. He had difficulty controlling his own 
party on this issue and for a while was ffireatened with defeat. 
“In case of failure in this matter,” he wrote, “I shall go to the 
country, after my resignation is tendered, and ask it whether 
America is to stand before the world as a nation that violates 

The appeal is printed in J. P. Tumulty, Woodtow Wilson us I Knew 
Eim, pp. 130-S2. 

15 David Lawrence, op. at, p. 320. 
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its contracts as mere matters of convenience, upon a basis of 
expediency.” 

The second occasion when President Wilson considered 
resignation in case of possible defeat was when the McLemore 
Resolution sought, in the face of the President s opposition, 
to warn American citizens against traveling on armed vessels 
of the belligerents. When informed that this proposal might 
pass in spite of his opposition he again thought of resigning.^’’ 
Whether, in either case, the President would have carried 
out his intention can never be known, because he won both 
contests, but it would seem doubtful. Would he not have seen 
before the irrevocable step was taken that such a device as 
resignation would operate unsatisfactorily in a system where 
Congress would not at the same time be ^ssolved to give the 
nation an opportunity to pass judgment on the issue pre- 
sented? 

Just how President Wilson would have procured the Con- 
stitutional changes to get a presidential election when needed 
has not been revealed. Nevertheless, his was a clear-cut 
rationalization of the American political process in terms 
of an alien system and, however far-fetched the interpreta- 
tion may have been, the very intensity of conviction of his 
confessedly single-track mind produced remarkably suc- 
cessful results. 

Now that we have ascertained the theory of executive 
leadership propounded by Woodrow Wilson let us investigate 
the technique by which he put it in operation when inaugma- 
tion to the presidency afforded him his great opportunity. A 
revolution was indeed due in 1913. In the opinion of the late 
Henry Jones Ford, "the ship of state seemed to have become 
a derelict swinging on the tides and veering with the winds, 
but incapable of settled course and direction. ... To digest 
plans for the public welfare and bring them to determination 
seemed be yond the ability of the govermnent.” This seems 

From a letter of J. P. Tumulty to H. F. Gunnison, quoting the Presi- 
dent’s remarks to him. See Ray Stannard Baker, Woodrow Wilson, Life and 
Letters, IX, p. 415; also David Lawrence, op. cit., p. 3H. 

David Lawrence, op. cit., pp. 310, 311. 

^8 Woodrow Wilson, the Man and His Works, p. 316. 
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to cliaracterize adequately tlie unhappy administration of 
President Taft. The most striking example of the disintegra- 
tion of the system that McKinley and Roosevelt had found 
workable was the Congressional Revolution, 1910-11. 

We have noticed that Speaker Reed, in what has some- 
times been called the Congressional Revolution of 1890, had 
resolved the then-prevailing confusion in the House by re- 
fusing to recognize members bent on fihbustering and by 
counting “present,” for the purpose of establishing a quorum, 
members who refuse to answer a roll call. Twenty years later, 
under Speaker Joseph G. Cannon, the office had developed 
into a reactionary dictatorship through the Speaker’s mem- 
bership on the Rules Committee and his power to appoint 
all committees. Cannon ignored the seniority rule in order 
to prevent the committee’s advancement of such Progressives 
as George W. Norris and others. Catching Cannon’s follow- 
ing off-guard in 1909 when the House had just rejected a 
particularly arbitrary change of the rules by the Rules Com- 
mittee, Norris introduced a resolution, long held in reserve, 
requiring the removal of the Speaker from the Rules Com- 
mittee and depriving him of the power to appoint the com- 
mittees of the House. After thirty hours of vain attempts by 
the organization to rally Cannon’s following which was 
widely scattered throughout the country, the resolution was 
passed and the Speaker’s control of the House was ended. 

We have seen how neatly Theodore Roosevelt integrated 
the legislative and executive branches by coming to a work- 
ing understanding with Speaker Cannon. By Wilson’s time 
the “czar” had been dethroned and power had gravitated 
toward the floor leader and even been dispersed among the 
chainnen of the several committees. The day, of course, had 
passed when the President and the Speaker of the House were 
to sit down cozily before the blazing fireplace of the White 
House and plan a legislative program. Ixie new day called 
for new methods and a President ideologically equipped for 
the change was at hand. 

His first move was almost theatrical in its nature. As early 
as 1889, in reference to Jefferson’s abandoning the presiden- 
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tial practice of addressing Congress in person, he had written, 
“Possibly had the President not so closed the matter against 
new adjustments, this clause of the Constitution [Art. II, Sec. 
3.] might legitimately have been the foundation for a much 
more habitual and informal and yet at the same time more 
public responsible interchange of opinion between the Execu- 
tive and Congress.” “ After some hesitation on the matter he 
decided to revive the early practice. It was impossible to fore- 
tell just how the innovation would be received. The Cabinet 
was a “trifle shaky about the venture.” “ The Senate is said 
to have been quite unhappy about the plan and Democratic 
Senator John Sharp Williams spoke sarcastically of it as “the 
speech from the throne.” Democrats more than Republicans 
were concerned over the peril to the “separation of powers.” 
Senator Henry Cabot Lodge even approved of it.^^ 

When at length on the appointed day the President stood 
face to face with Congress his opening sentence made clear 
his purpose. “I am very glad indeed,” he said, “to have this 
opportunity to address the two Houses directly and to verify 
for myself the impression that the President of the United 
States is a person, not a mere department of the Government 
hailing Congress from some isolated island of jealous power, 
sending messages, not speaking naturally and with his own 
voice — that he is a human being trying to co-operate with 
other hxxman beings m a common service.” 

The message itself was short and crisp and dealt with a 
single topic. As an oral communication it contrasted almost 
of necessity with the conventional lengthy and frequently 
perfunctory written messages of previous Presidents. >^en a 
friendly critic had taken iTieodore Roosevelt to task for the 
lack of definiteness in his exceedingly long addresses to Con- 
gress, with their miscellaneous topics, often outside the range 
of federal functions, he replied with the question, “Are you 
aware also of the extreme unwisdom of irritating Congress 


The StatBf p. 566. 

20 David F. HoustoB, Eight Years with the Wilson Cabinet^ I, p. 52, 

21 R. S. Baker, op. cit, IV, pp. 104-05, 

22 Message of April 8, 1913. 
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by fixing the details of a bill concerning which they are very 
sensitive instead of laying down a general policy?” 

President Wilson’s strategy called for the dismissing of all 
such fears concerning congressional jealousy. His immediate 
object was the revision of the tariff in a thoroughgoing fashion. 
The Committee on Ways and Means had begun work on this 
measure before the inauguration of President Wilson and by 
March 25 they placed the complete draft in the President’s 
hands and he was prepared to support it with the influence 
of his oflSce.^* Oscar W. Underwood, the floor leader of the 
Democrats and the chairman of the Ways and Means Com- 
mittee, took nearly everything to the caucus. From there, 
after thorough discussion and bound by the two-thirds rule 
of the Democratic caucus, the party membership went forth 
to the floor of the House completely organized for xmited 
action.^® So compact was the party organization that without 
the use of closure or even a motion to limit debate the bill 
passed the House without material change and by a large 
majority.^® Not even the well-disciplined Republican organi- 
zation had ever done anything like that on a tariff bill. 

The President’s astute leadership was felt no less in the 
Senate than in the House. A few hours after his address to 
Congress on the tariff he appeared in the President’s room 
just off the Senate chamber and conferred with the Finance 
Committee on the matter of the tariff. This had been done by 
no President since Lincoln’s time and then only in time of 
war. When the House bill reached the Senate, he returned 
frequently to his room at the Capitol and also conferred with 
delegations of senators at the 'V^ite House. To obtain har- 
monious party action on this measure in the upper house 
seemed impossible. Every proposal for a caucus of the party 
was rejected until June 20, when “the first caucus of Demo- 
cratic Senators that anyone can remember” was held. Red-hot 

23 J. B. Bishop, op. dt., I, p. 233. 

2^ H. J. Ford, Woodrow Wilson, the Man and His Work, p. 182. 

25 O. W. Underwood, Drifting Sands of Tarty Tolitics, p. 171. G. R. 
Brown, The Leadership of Congress, pp. 185, 186. 

26 O. W. Underwood, op. dt., p. 172. 

27 R. S. Baker, op. dt,, IV, p. 123, 



212 


PRESIDENT AND CONGRESS 


sessions of the caucus on the bill continued and tlien came 
the President’s victory. On July 7 the Senate Democratic 
caucus declared the tarijff bill to be a party measure and urged 
the duty of all Democrats to support it.^® As Professor F. W. 
Taussig put it: ‘Tresident Wilson had quietly but unhesitat- 
ingly assumed leadership and secured a hold on his associates 
and followers which astonished friend and enemy.” For the 
first time since James K. Polk was President the tariff had 
been revised under the effective leadership of a Democratic 
President. Wilson’s leadership contrasts strikingly with the 
experience of Cleveland with the Wilson-Gorman Tariff, 
which the President permitted to become a law without his 
signature after bitterly condemning it in a letter to a member 
of the House of Representatives. 

The bill providing for the Federal Reserve System was 
worked out by the President and several party leaders, most 
of whom were not members of Congress. There was at first 
some dijBficulty with William Jennings Bryan, who feared that 
Wall Street was influencing the President, but his suspicions 
were allayed and he pledged his support.®® The President was 
convinced that the monetary situation called for prompt 
action. When the proposal had taken shape he invited the 
members of the Banking and Currency Committee of the 
House to a conference at the White House. The members 
accepted, but one of them could not “conceive any service 
that I or any other member of the committee can render as 
the President already has committed himself on the principles 
and policies of the biU you [Glass], Owens, and McAdoo are 
said to have drafted.” 

Again the President addressed Congress, saying, 'T have 
come to you as the head of the Government, and the respon- 
sible leader of the party in power, to mge action now, while 
there is time to serve the country dehberately in the clear air 
of common counsel.” “ August 11 the Democratic caucus of 

R. S. Balcer, op, cit,, p. 124. 

Quoted by H. J. Ford, Woodrow Wilson, p. 185. 

J. E. Tumulty, op, cit., pp. 179, 180, 181. 

Carter Glass, An Adventure in Constructive Finance, p. 130. 

Message of June 23, 1913. 
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the House began a series of stormy sessions on the measure. 
“No such scenes were ever witnessed before, nor have aiiy 
been enacted since.”®" Bryan's followers attacked the bill 
with great vigor and were silenced only by the shrewd device 
of a letter from Bryan to Glass urging all to stand by the 
President on the bill.” The measure passed the House, Sep- 
tember 18, by an overwhelming vote, only three Democrats 
voting with the opponents of the measure. As usual the Sen- 
ate was less tractable but imder the influence of the Presi- 
dent’s lieutenants, Bryan, McAdoo, and Colonel House, 
recruits were mustered. The stubborn opposition broke down 
when the President refused to consent to a holiday recess 
unless the bill was first passed. December 19 the Senate 
passed the measure by a vote of 54 to 34, every Democratic 
senator voting in favor of it The theory of government advo- 
cated by Woodrow Wilson for thirty years was operating 
precisely as planned.*® 

The entrance of America into the World War marked the 
end of the distinctively Wilsonian government. In July, 1917, 
there was a movement in Congress to set up a bipartisan com- 
mittee of both Houses on the conduct of the war. It would 
have been a revival of the strange arrangement that had 
proved such an annoyance to President Lincoln. Wilsons pro- 
test against the plan was effectual. Then there was a strong 
move for a Coalition Cabinet to be headed by Theodore Roose- 
velt.®® The idea was fostered that the regular government had 
broken down. Senator Chamberlain of Oregon, a Democrat, 
led in the movement, asserting that the military establish- 
ment of the country had ‘broken down and almost stopped 
functioning because of inefficiency in every bureau and every 
department of the government.” Just as the Asquith govern- 
ment in England had failed, only to be succeeded by the 
Lloyd George Coalition Cabinet, so was Theodore Roosevelt 

8® Carter Glass, op. cit, p. 183. 

8* Ibid; pp. 138-39. 

8® R. S. Baker, op. cit., IV, pp. 174 ff. 

88 W. E, Dodd, Woodrow Wilson and His Works, p. 253. Lindsay Rogers, 
“Presidential Dictatorship,” Quarterly Review, CCJOCXI, p. 141. 

87 D. S. Mxxzzey, op. cit, II, p. 651. 



214 


PRESIDENT AND CONGRESS 


heralded as the potential savior of the United States and des- 
tined to head a Coalition Cabinet here.®* President Wilson 
countered the movement with Lincolnian strategy by send- 
ing to Congress a biU asking for all the powers suggested for 
the proposed War Cabinet. The result was the Overman 
Act giving the President practically the powers of a dictator 
in redistributing the functions, duties, powers, administrative 
agencies, and personnel of the federal government as he 
might deem necessary for the successful prosecution of the 
war. The movement against the President collapsed and his 
prestige increased as a result.®® When American troops began 
to enter the trenches in France and the clash of arms grew 
furious, the American people gave their almost undivided 
support to the President. Opposition to the Executive was 
silenced as never before in wartime. An unprecedented hyste- 
ria against criticism spread from the populace to the Depart- 
ment of Justice and even to the courts where severe penalties 
were laid for what today appears to be considered legitimate 
discussion of public affairs. Official authority combined with 
social terror to drive criticism of the Executive underground. 
“Senators of sovereign states, and leaders of parties, groveled 
in their marble corridors, so terrified were they of public 
opinion.” 

This superficial appearance of complete unanimity of sup- 
port apparently misled President Wilson. It may account for 
his ill-timed appeal for the election of a Democratic Congress, 
made late in the war and not too long after he had uttered the 
slogan “Politics is adjourned.” In the ensumg election, held 
a few days before the armistice. Republican candidates not 
only captured control of Congress but received 1,200,000 
more votes than their Democratic opponents. So President 
Wilson went to Versailles to frame the Covenant of the 
League of Nations with his prestige seriously impaired. In 
the light of this political reverse it is puzzling to find him in 
his fiim “swing around the circle” a year later sajdng: “I had 

See W. E. Dodd, op. cit, pp. 259-60. 
sa Ibid., p. 263. 

G. R. Blown, The Leadership of Con0ress, p. 187. 
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gone over with, so to say, explicit mstructions.” It was on this 
speaking trip during his futile eflFort to arouse the nation, in 
support of tibe Covenant of the League that he became ill, 
was soon stricken with paralysis, and completed his term an 
invalid. 

It fell to the lot of his second wife to ascertain the irredu- 
cible minimxnn of matters to be brought to the attention of 
the enfeebled President. Inevitably Ais selection involved 
some control of policies so that, in a sense, Mrs. Wilson be- 
came almost acting President. Once again was encountered 
that curious hiatus in our Constitution, the result of the fail- 
ure of the framers to designate the authority for determining 
in precisely what degree of “inability to discharge the duties 
of said office the same shall devolve upon the Vice President.” 
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CHAPTER XII 

THREE TYPICAL REPUBLICAN PRESIDENTS 

T. FALL of 1920 found the Democratic party in such dis- 
favor that the Republican presidential candidate, Warren G. 
Harding, polled the largest per cent of the popular vote since 
we have records of it. So the Republican party resumed 
charge of the ship of state, confident and determined to vest 
command in the directorate of the party, not in the new 
President. One of the senatorial clique responsible for the 
selection of Harding had recommended him as one who 
“would, when elected, sign whatever bill the Senate sent him 
and not send bills for the Senate to pass.” ^ Harding was a 
seasoned politician, a somewhat naive devotee of the Repub- 
lican party and its traditions, and a master of the art of com- 
promise and composing party differences.^ Now and then 
there would fall from his lips that favorite Republican maxim, 
“The party is bigger than any man.” Benjamin Harrison had 
not been more ready to make the President the willing servant 
of the Repubbcan party than was Warren G. Harding in 
1921. 

Heartily cooperating in the Republican campaign strategy 
of 1920, Candidate Harding had capitalized the popular 
reaction against executive autocracy. Meanwhile President 
Wilson, on his bed of affliction, had been playing into the 
hands of his political enemies. Before Congress had adjourned 
in the summer of 1920 they had, in accordance with public 
opinion, passed a bill repealing sixty wartime measures vest- 
ing extraordinary powers in Ae Executive. This legislation 

1 N. M. Butler, Across the Busy Years, quoted by W. A. White, Buritan 
in Babylon, p. 207n. 

2 See P. W. Slosson, “Warren G. Harding, A Revised Estimate/' Current:-' 
History, XXXIII, pp. 174-79. 
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had passed the House of Representatives by a vote of 343 to 3 
and the Senate unanimously. Nevertheless, after Congress 
adjourned, the stricken President gave the repealing act a 
pocket veto, thereby retaining the war powers two years after 
the close of hostilities and at the same time providing the 
Republican campaigners additional ammunition against 
"executive dictatorship.” ® 

Candidate Harding accordingly pledged that, when 
elected, he would restore “party government as distinguished 
from personal government, individual, dictatorial, autocratic, 
or what not.”^ “Constitutional” government would be re- 
sumed of a type that would do no violence to the ancient 
dogma of separated powers. The President would announce 
his program, which die Constitution directed him to do, but 
after that, legislation would be the work of Congress.® Hard- 
ing was always disturbed by threatened differences with 
Congress and was disposed to modify his course as a conse- 
quence.® President McKinley was his model as he gave ad- 
vance notice in a Senate speech dehvered after his election 
but before his inauguration.'^ 

There were puzzled citizens who wondered how the gov- 
erment would function under such executive self-denial, par- 
ticularly when momentous problems of public policy both 
domestic and foreign were thrusting themselves upon the 
attention of the nation. It was soon apparent that Congress 
would hold President Harding stricuy to his pre-election 
pledge of a hands-off pohcy with respect to legislation. The 
Senate manifested resentment even at mild suggestions from 
the Executive and the senatorial group that had engineered 
his nomination would brook no leadership at his hands, one 
of them. Senator Brandegee, having radier betrayed the strat- 
egy of the group that nominated Harding by saying that the 

5 See William Sfarr Myers, The Republican Party, p. 441. 

* Speech of Acceptance, Republican Campaign Textbook, 1920, p. 35. 

5 See P. W. Slosson, op. cit, pp. 176-77. 

AU^ Nevins, “Warren G. Harding,” Dictionary of American Biography, 

’’ Judson C. WeUiver, “President Harding,” in A. B. Hart, American His- 
tory Told by Contemporaries, V, p. 831. 
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time did not require a first-rater as President.® In the special 
session of Congress called soon after the inauguration the 
President chose to appear before the Senate and urge the 
keeping of appropriations within the limits of income. It must 
have seemed innocent enough to him to appear thus to speak 
face to face with his erstwhile colleagues. But the constitu- 
tional purists of the upper house were deeply disturbed at 
what they chose to consider executive participation in debate 
and “veto by argument.” The President’s appearance in the 
Senate on this occasion was denounced as a “pitiable, intoler- 
able, and indefensible spectacle . . . simply deplorable.” 
One might have supposed he was back in the days when 
Henry Clay thundered against the dictator, Andrew Jack- 
son, to hear a senator raising such questions about Hard- 
ing’s appearance before the Senate as: "Who legislated? 
V^^at became of the greatest legislative body in the world? 
It has become the amanuensis to record the vote of one man.” ® 
Although some senators approved the President’s action, the 
significant fact remains that the Senate fresh from its con- 
quest of Wilson on the issue of the League of Nations was not 
going to tolerate executive leadership. When the House of 
Representatives resented Harding’s addressing the Senate 
on a money bill the President could no longer have the least 
doubt that he had committed a faux pas in the eyes of his 
fellow Republicans. Henceforth he must be more circum- 
spect. So blind had Repubhcan leadership become to the 
historical transformation of the presidency in the twentieth 
century, the fact that it had become as never before the focal 
point of a major party’s strength, that they could not see how 
their emasculation of the great office was impairing if not 
even dooming their party. 

President Harding lived to regret his pre-election pledge 
not to be a leader in legislation. Perhaps he never intended it 
to be taken as seriously as it was.“ In his heart he had never 

® Dictionary of American Biography, VIII, p. 254. 

* Cong. Record. Jully 14, 1921, p. 3748; Avg. 22, 1921, pp. 5421, 5422. 

L. Rogers, “American Government and Politics," Am Pol. Sci. Rev., 
XVI.PP. 41.42. 
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planned to abdicate absolutely executive leadership, for that 
would not have been McKinley-like. But the technique of 
legislative leadership available to McKinley and Theodore 
Roosevelt was now out of the question. The ^y was past and 
gone when the President of the United States and ihe Speaker 
of ihe House of Representatives in the quiet seclusion of the 
Executive Mansion could confer, compose differences, and 
bring together the departments the fathers had taken such 
pains to separate. Harding was the first Repubhcan President 
to begin an administration confronted with the problem of 
co-operating with Congress since the Congressional Revolu- 
tion of 1910 had dethroned the Speaker and thus deprived the 
lower house of that authentic spokesman in dealing with the 
President. Harding’s poKtical philosophy of checks and bal- 
ances,^^ his party’s traditions, and the popular revolt against 
the methods of his predecessor all precluded the employment 
of any such bold methods as Woodrow Wilson had at first 
found so effective. 

President Harding must have longed fervently for just such 
a liaison official as a Reed or Carmon would have afforded 
him when he put his budget system into operation. In sub- 
mitting to Congress his first estimates, which he regarded as 
an executive budget, he made the mistake of letting it be 
known that he expected Congress not to make “any substan- 
tial changes in the estimates.” This was contrary to the 
traditional concepts of the congressmen, concepts that had 
their roots as far back as the colonial legislatures’ conflicts 
with the royal governors. The people’s representatives in the 
nineteen-twenties would maintain intact their ancient guard- 
ianship of the pubhc purse against executive usurpation. So 
the House, after abolishing several committees dealing with 
appropriation, established a single Appropriations Commit- 
tee of thirty-five members. This re-organization enhanced its 
efficiency and soon the House of Representatives was chal- 
lenging the primacy of the Senate despite the immense 
prestige of the upper house due to its recent triumph in 
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its conflict with President Woodrow Wilson over the 
treaty. 

No matter if the estimates of the Budget Bureau submitted 
by the President had been carefully prepared, the Committee 
on Appropriations re-examined the items minutely, talcing 
twenty thousand pages of printed testimony. They even re- 
duced the estimates more than three hundred million dol- 
lars.” The quizzing of the administrative agencies, in this 
case by the various subcommittees of the Committee on Ap- 
propriations, is the American cormterpart of the questions 
and interpellations of a parliamentary system. Unfortunately 
the attention is here focused on prospective legislation and 
in the American Congress the system functions only crudely 
as a check on the Executive. 

The committee resisted successfully President Harding’s 
pressure to relax their urge for economy in respect to the 
army and navy. The chairman of the Appropriations Com- 
mittee developed a prestige suggestive of the old Speaker be- 
fore 1910. “For the first time since Joseph G. Caimon had 
been tumbled from the throne of Blaine and Reed,” wrote 
George Rothwell Brown, “there was an individual in the 
House who could put on his hat and walk to the other end of 
Pennsylvania Avenue and talk to the President of the United 
States eye to eye and man to man in the plain blunt language 
of yes’ and ho.’ ” 

President Harding was a man versed in the conventional 
practices of politics but lacking in insight, imagination, and 
fertility of resource; consequendy, he was quite at a loss where 
no precedents were apparent. There was none except Wil- 
son’s with respect to the President’s dealing with the reorgan- 
ized House and he could not use them. The fact that he 
cultivated close relations with Speaker Gillette shows how 
precedent-bound he was.^® Far from being a czar, the Speaker 
had become almost a roi faineant. Theodore Roosevelt would 
have been quick to recognize the new key man in the chair- 

Cong. Record, 67th Cong., 2nd Session, p. 11,065. 
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man of the Appropriations Committee and to cultivate a 
working understanding with him. President Harding, more- 
over, was confronted by another condition almost unprece- 
dented among Republicans. The party sohdarity McKialey 
had was gone and the President knew not how to modify or 
adapt tactics, learned in the days of strict party discipline, to 
a loosely associated aggregation of individualists, at times 
definitely disrupted by die presence of the agricultural bloc. 

In spite of his groping it is not to be assumed that President 
Harding had no successes. He discovered that he could some- 
times play against the Senate the somewhat less intransigent 
House of Representatives, a method which might have 
proved more “unconstitutional than the leadership of the 
Roosevelt or Wilson kind.” For example, he had the emer- 
gency peace resolution held up in the House until he had his 
way against the Senate. He managed to enforce his will in the 
matter of the packer legislation and the Panama Canal tolls, 
which he wanted delayed imtil after the arms conference.^’' 
These were practically his only signal legislative victories. 
On the other side of me ledger was a long list of faltering, 
halfhearted, inept, or futile attempts at leadership. 

Even the Washington Naval Conference which was ac- 
claimed in its day as a briUiant stroke of the foreign policy of 
the Harding Administration involved an element of historic 
irony. The request for the calling of the conference was 
forced upon the unwilling President through a Senate amend- 
ment, a rider attached to the Naval Appropriation Bill in the 
face of the President’s efforts to prevent it. Thus the Senate 
had decisively taken the initiative in formulating foreign 
policy.’^® Nothing could be more indicative of the magnitude 
of the reaction against the Wilsonian type of Executive. 

President Harding’s extraordinary kindliness impaired his 
capacity to estimate character and select responsible admin- 
istrators. His misplaced confidence in designing friends led 

L. Rogers, “American Government and Politics," Am, Pol, Sci. Rev., 
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pp. 91, 92. 
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to gigantic scandals that broke after his death in the summer 
of 1923, but his dawning awareness of the appalling conse- 
quences of his blunders in appointing corrupt subordinates 
is believed to have contributed to, if it did not cause his physi- 
cal breakdown and sudden death. He was succeeded by the 
impeccable Vice President Calvin Coolidge who was elected 
for another term a year later. So incapable was the Demo- 
cratic party of exploiting the scandals of the Republican 
administration that their candidate John W. Davis polled 
only 28.7 per cent of the popular vote, the smallest share ever 
accorded a Democratic presidential candidate. 

President Coolidge felt even less responsibility for leader- 
ship than his immediate predecessor. Of course he was not 
oblivious of the fact, as he put it, that “It is the business of the 
President as the party leader to do the best he can to see that 
the declared party platform purposes are translated into leg- 
islative and administrative action. . . But on the other 
hand he said, “I have never felt that it was my duty to attempt 
to coerce Senators or Representatives, or to make reprisals. 
The people sent them to Washington. I felt I had discharged 
my duty when I had done the best I could with them. In Qiis 
way I avoided almost entirely a personal opposition, which I 
think was of more value to the country than to attempt to pre- 
vail through arousing personal fear.” 

Coolidge’s abdication of leadership is revealed in a state- 
ment made three years after leaving the presidency. In ex- 
plaining why he had refused to take a stand on a pending issue 
he said, ‘T wouldn't take it. The situation had not developed. 
Theodore Roosevelt was always getting himself in hot water 
before he had to commit himself upon issues not well defined. 
It seems to me public administrators would get along better 
if they would restrain the impulse to butt in or be dragged into 
trouble. They should remain silent until an issue is reduced 
to its lowest terms, until it boils down to something like a 
moral issue.” 

A somewhat more concrete revelation of Coolidge’s philos- 

Calvin Coolidge, The Autobiography of Calvin Coolidge, pp. 231, 232. 
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ophy appeared near the close of the first session of the Sixty- 
ninth Congress, when a news story giving the President’s 
views was headed, “Coolidge stresses Congress’ freedom — 
just before leaving for vacation he says it was free from dicta- 
tion by him.” The story contained tihe significant statement 
that , . it was mentioned, perhaps stressed, at the White 
House . . . that one of the reasons for the success of the 
session was that the Senate and House assumed their own 
responsibility and undertook to function as an independent 
branch of the government without too much subservience to 
the Executive.” 

The key to an imderstanding of the presidential career of 
Calvin Coolidge is to be formd in the fact that he had a dis- 
taste for legislation. He thought there were too many laws 
anyhow and the salvation of the country lay in administra- 
tion, which was his major interest.^^ Of course he would not 
shirk his constitutional duty to inform Congress on the state 
of the Union and make recommendations concerning its prob- 
lems. This, however, was done in a manner so formal and 
perfunctory that sometimes it was difficult or impossible for 
Congress to discover his views What, for example, did he 
desire with respect to agriculture, perhaps the outstanding 
domestic problem of his administration? Congress could not 
gather from his messages what he favored on this important 
issue even if his vetoes left no doubt as to what he disap- 
proved. Apparently he wanted to attend to his constitutional 
function, recommend legislation, and tiben usually let the 
matter alone. He would not busy himself with congressmen, 
getting the measure passed. If Congress rejected his recom- 
mendation they could bear the odium while he reaped the 
creffit for proposing them. Under President Coolidge the 
White House breakfast must have been little more than a 
social amenity. Congressmen were invited and attended but 
the Preside nt wrote of them, “Although we did not undertake 
New York Times, July 7, 1926. 
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to discuss matters of public business at these breakfasts, they 
were productive of a spirit of good fellowship which was no 
doubt a helpful influence in ihe transaction of public busi- 
ness.” “ Coolidge admitted that he made appeals to the coun- 
try through the press to influence Congress and was convinced 
that he got the Mississippi Flood Control Bill revised to a 
satisfactory form by that method. However, he believed that 
“a President carmot, with success, constantly appeal to the 
country. After a while he will get no response.” 

The senators may have been a bit concerned lest they lose 
under Coohdge some of the advantage they had gained in 
the victory over Wilson and the elevation of Senator Harding 
to the presidency. At any rate Calvin Coohdge had been 
President by election no more than a few hours when for the 
first time in half a century the Senate rejected a President’s 
nomination to a Cabinet position, that of Charles B. Warren 
to the office of Attorney General.^® Warren had been an 
attorney of the Sugar Trust and to estabhsh him in the office 
where he would be responsible for the enforcement of anti- 
trust legislation was rather too much for the Senate. This was 
no doubt due, in part at least, to a revival of vigilance on the 
part of the Senate because of the sorry experience with some 
of the members of the Harding Cabinet, whose nominations 
had been perfmictorily confirmed in accordance with long- 
established usage in respect to the President’s immediate 
official family, and who had to resign when the scandals were 
publicized. 

The Senate had no need to fear aggressiveness on the part 
of President Coolidge. For example, in the most critical stage 
of the struggle for ratification of the protocol of the World 
Court, which had been recommended by the President and 
made an administration measure if Coolidge ever had one, 
the senators received no word from the White House. When 

^ Op, cit., p, 209. 
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they went there to consult with him they were given no word 
of encouragement. While the administration senators were 
valiantly leading a losing fight the President was at the White 
House lunching with outstanding editors and authors who 
would return home and disseminate pleasant impressions 
about the President.^^ No one can say whether or not this 
was the Presidents deliberate method of enhancmg the pres- 
tige of the President through favorable publicity and thus 
providing a check on Congress. 

The aloofness of Calvin Coolidge led to the organization oi 
the House of Representatives without any reference to the 
Presidents influence, that is to say, there was no disposition 
to place friends of the President in key positions in the com- 
mittees. There was consequently no trace of that intimate 
relationship with congressional leaders that obtained during 
the leadership of McKinley and Theodore Roosevelt and to 
a lesser degree even Harding — no organic connection be- 
tween the Executive and Congress. Nor was this aloofness 
necessary. The setup was now clearly at hand to effect the 
liaison, certainly by the beginning of Coolidge s elective term, 
when his great popular majority, too, enhanced his prestige. 
It required only a President with the slightest awareness of 
political realities to recognize the opportunity. "'Leadership 
in the House was integrated and neatiy effective in so far as 
it knew its mind; Speaker, floor leader, and steering commit- 
tee merged almost undistinguishably with the chairman of 
the rules committee as an instrument.’" One can easily im- 
agine how prompt Theodore Roosevelt would have been to 
see in this situation an opportunity to translate public opinion 
into national policies. There is a penalty for such executive 
indifference. The time was to come when Speaker Long- 
worth, leaving the chair and repairing to the floor, was to 
speak against the President’s naval program, saying, "I agree 
with you as to the efficiency of the Bureau of the Budget and 
I believe in following them whenever I can. But, mind you, 


27 T. R. B., '^Waslimgton Notes ” New Republic, XLV, p. 326. 
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the Bureau of the Budget is not responsible to the people of 
the United States, and we are.” 

President Coolidge usually failed to keep in touch with rep- 
resentatives waging the battles for the administration meas- 
ures no less than in the case of the senators. Most Presidents in 
close contests would hold conferences with leaders, interview 
congressmen, and generally employ the prestige of the presi- 
dential office to carry measures. Even Harding, in spite of his 
pre-election pledge, did something of this kind. It was not, 
however, Coolidge’s way — not often, at any rate.®® His few 
attempts to influence senators by conference were usually 
unsuccessful.®’^ When congressmen took the initiative and 
called at the White House the President was no more adroit. 
A group of congressmen went to the Executive Mansion in 
the winter of 1925 to ask an appointment for Governor Groes- 
beck of Michigan. The President met their request with a 
blunt and icy reminder that the resolution to override his veto 
of the postm salaries bill was then pending in the House. 
What did they intend to do about it? ®® Other Presidents had 
managed to make trades on occasions like this but not by dic- 
tatorial methods. Congress probably did just as well when he 
let it severely alone. Then there was the case of the influential 
Senator Reed of Pennsylvania, who repeatedly urged upon 
the President the appointment of a Pennsylvanian as ambas- 
sador to Spain only to discover later that the appointment of 
another had already been decided upon and the President 
had permitted him, nevertheless, to press his impossible re- 
quest.®® Under such circumstances cordial relations with Con- 
gress were simply out of the question. 

The record of Coolidge s first year in the presidency speaks 
for itself. The President declared himself opposed to the sol- 
dier’s bonus and Congress passed such a measure. He vetoed 
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the measure and they passed it over his head. He opposed 
Japanese exclusion and they tacked it on an immigration hdl. 
He luged adhesion to the World Court and the Senate re- 
fused it. He advocated the Mellon tax measure, reducing large 
surtaxes and they mutilated it beyond recognition and tacked 
on it the publicity requirement regarding income taxes in 
the face of his threatened veto which, however, he did not 
make good. Even after his election to the presidency by a de- 
cisive vote, when he bore a mandate from the electorate, his 
poor success with Congress is understandable only in the light 
of the methods he employed with them. In the short session 
after election Congress raised its own pay in the face of his 
disapproval. His recommendation with respect to agriculture 
was ignored. In spite of his plan for economy the postal salary 
bill was passed, vetoed, and escaped passage over his veto 
only by the vote of the floor leader of the upper house. Senator 
Curtis.®^ He was not always so unsuccessful but this sample of 
his record is not far from typical of his experience. 

Herbert Hoover came to me presidency in 1929 with the 
slightest genuine political experience of any President since 
General Ulysses S. Grant. He was, in fact, no less than “a 
novice in politics.” He had, of course, been Secretary of 
Commerce, almost, if not absolutely, the least political of the 
executive departments. It certainly did not in any sense pro- 
vide an apprenticeship for the presidency. The President is, 
after aU, a chief administrator. If the great function of an ad- 
ministrator is to mediate between the technician, the public, 
and the politician [Congress in this case] then the presi- 
dency calls pre-eminently for special experiences and apti- 
tudes and a man lacking them can never be happy in the office 
of President of the United States. The American people in 
1868 called Grant to the presidency, thinking to put to shame 
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the politician type of President. In 1928 they thought to do 
the same thing. They were disappointed in both cases and 
probably will be now and then again until they learn that no 
politically inexperienced man is ever equipped for that very 
political oflBce. 

The American people unquestionably expected Herbert 
Hoover to take charge of the government, assume a confident 
leadership in the shaping and execution of public policies, 
and to give energy and a sense of direction to the entire or- 
ganization. Congress, it was hoped, would now need to floun- 
der no longer. How did the President happen to get started off 
on the wrong foot? To answer this question in the case of any 
President it is necessary to inquire into his theory of the rela- 
tion of his office to the other branches of the government, 
especially to Congress. If we could know what Herbert 
Hoover’s philosophy of the legislature is we might have a key 
whereby to interpret his presidential experience. 

There is some evidence, amoimting almost to a confession 
of faith, that he was a firm believer in the Republican dogma 
of the independence of the legislature. With him this idea was 
apparently a corollary of his doctrine of individual liberty. 
Perhaps it is unconsciously a manifestation of that tendency 
of business interests, apparent in the American Whigs and 
later in the Republicans, to look with suspicion on a strong 
Executive as a potential champion of the masses, and conse- 
quently to turn to Congress as a check upon the Executive. 
In the words of Herbert Hoover himself, “the militant safe- 
guard to liberty . . . [is] . . . legislative independence. . . . 
More particularly does the weakening of the legislative arm 
lead to encroachments by the executive upon legislative and 
judicial functions, and inevitably that encroachment is upon 
individual hberty. If we examine the fate of wrecked repub- 
lics over the world we shall find first a weakeniug of the legis- 
lative arm.” Then he proceeded with his illustrations, start- 
ing with the overthrow of the Roman Republic. This doctrine 
of legislative independence cannot be dismissed merely as an 
afterthought of President Hoover directed at the later aggres- 
The Challenge to Liherty, pp. 125, 126. 
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sive leadership of Franklin D. Roosevelt. It corresponds too 
closely to the course of Hoover’s dealings with Congress. 

Less than a month after his inauguration he was being criti- 
cized for announcing that since tariGF making and farm rehef 
were among the prerogatives of Congress, he could not furnish 
anything like a detailed program of action.®® A commentator, 
surveying the first months of the administration near its end, 
thought “it is hardly too much to say that a strange paralysis 
seemed to rest upon Mr. Hoover during the first year after 
Congress met,” in the special session, of course. Congress 
had been in this session only a few weeks when another com- 
mentator observed, “Frankly, we like Mr. Hoover’s attitude 
though we fear for him. . . . He has maintained a dignified 
but hmrt silence. Yet we feel he would have better success in 
his clashes with Congress if he moved actively to better rela- 
tions instead of bewailing them in the intimacy of the White 
House study.” Evidently Herbert Hoover conceived it to 
be the President’s duty to leave to Congress alone the initia- 
tion and formulation of legislation, reserving to himself merely 
the specific constitutional duties of recommending the fields 
in which legislation was needed and exercising the veto 
power. 

We can get an illuminating illustration of President Hoo- 
ver’s method of dealing with Congress at the beginning of his 
term if we glance at the framing of the tariff revision measxire. 
Of course fiiere is no semblance of the McKinley or Roose- 
velt method of handling the situation. Tariff revision was not 
the President’s own idea in the first place but was urged upon 
him by Senator Borah. In his message to Congress he asked 
for a limited revision and Senator Borah introduced a resolu- 
tion confining the revision to the agriculture schedule. This 
lost by a single vote and the way was opened for an old-fash- 
ioned logrolling tariff revision with the ultimate result of one 
of the most objectionable tariff measures ever enacted. It was 
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currently believed that President Hoover might have used 
his influence to swing the one vote needed to carry the Senate 
resolution limiting revision as he desired but he did not lift 
his hand to that end/" If he failed to attempt what could have 
been done then it certainly was a major failure of his presi- 
dential career. When the measure left the House and came to 
the Senate, inquiries as to the President’s desires concern- 
ing the bill brought forth no more illuminating information 
than Senator Smoot’s statement, “I know that the President 
is in favor of protection.” Late in the special session the Presi- 
dent said in a press statement, “The President has declined 
to interfere or express an opinion on the details of rates or any 
compromise thereof, as it is obvious that, if for no other rea- 
son, he could not pretend to have the necessary information 
in respect to many thousands of commodities which such 
determination requires.” While this statement expressed an 
unquestioned truth, yet it carried an implication of presiden- 
tial abdication of leadership such as the strong type of Presi- 
dent would not have permitted. 

Working in harmony with the President’s avowed desire 
for moderate rates was a coalition of Democrats and Progres- 
sive Republicans, including the President’s then-close friend. 
Senator Borah. Late in the special session the senator was 
able to say, “that those whom some are disposed to term the 
coalition are really now m charge of the making of the bill. The 
responsibility is upon us.” Senator Reed, of Pennsylvania, 
cried out in despair, “The coalition has made up its mind to 
knock out every increase in industrial rates, and we might just 
as well go ahead and have done with it.” ** Here was an op- 
portunity for the President to promote his own desires, if not 
by lending aid to the group Borah was leading, by at least not 
interfering with them. Instead he lent aid and comfort to the 
general revisionists by accusing the coalition of being un- 
wflhng adequately to protect industry. Then the President 
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maintamed silence as the vicious logrolling went on apace/® 
the coalition losing control, and the measure finally passed 
the Senate with 1,253 amendments to the House bill.'^® The 
visible extent of the President’s part meanwhile was two press 
statements urging a flexible provision permitting the Presi- 
dent to raise or lower rates within limits and a White House 
breakfast, when the bill was in conference, at which the topic 
discussed was not how to get a reasonable adjustment but me 
tactics for getting the rather rmsavory measure put through.*^ 
When the bill finally reached the President he signed it in the 
face of innumerable entreaties to veto it from all parts of the 
country, ranging from economic experts to prominent leaders 
of the President’s party and despite his reputed character- 
ization of the measure to his friends as “vicious, extortionate 
and obnoxious.” 

It will be noticed thus far that President Hoove/ s difficul- 
ties were not with the House of Representatives. The Senate, 
which had crippled Wilson, controlled Harding, and largely 
ignored Coolidge, were at first deeply concerned over the 
dection of Hoover. Once more they feared they were to be 
confronted with that greatest threat to their prestige, a Presi- 
dent elected as a popular idol, intended as a strong leader of 
the Jackson-Lincoln-Roosevelt type. Unfortunately, President 
Hoover was from the very first decidely persona non grata 
even to many of the leading Republican senators, who re- 
garded him as only a recent convert to Republicanism and 
hence of doubtful party standing. There is food for reflection 
in the fact that even such an irregular as Senator George W. 
Norris opposed Mr. Hoover’s nomination in 1928, on the 
ground diat he had no right to seek election to the presi- 
dency on the Republican ticket.®” From the beginning there 
was no more than halfhearted support of his recommenda- 
tions by Republican senators and on one occasion at least the 
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Republican senators all sat silent while for a solid week the 
Democrats carried on a scathing attack on the President.®^ 
He had been President little more than a year when one of the 
Washington correspondents who had a very favorable opin- 
ion of the President in the early months of his administration 
felt compelled to report that “Mr. Hoover is most poisonously 
impopular in Washington. Never have I seen the time when 
there was meaner talk about the occupant of the White 
House than there is today.” ®^ 

President Hoover’s leadership was impaired by his un- 
happy relations with the press. In a democracy where those 
who govern are necessarily very dependent upon public opin- 
ion in determining and executing public pohcies, ofl&cials are 
seriously crippled in the performance of their functions when 
such media of opinion as the newspapers become alienated. 
Rightly or wrongly the majority of the Washington corre- 
spondents lost confidence in the White House releases and as 
a consequence the most important instrumentality through 
which the public learned of government activity reflected, 
perhaps unconsciously, this deep distrust. President Hoover 
had a very human sensitiveness to newspaper criticism which 
he once referred to as “wearing a hak shirt.” ®® This was a 
handicap due to his political inexperience. Most Presidents 
have developed pretty thick protective hides on the road to 
that office. The attitude of the newspaper correspondents 
grew more and more hostile and by the middle of his term it 
was described as “rapidly degenerating into open warfare.” ®^ 
This unfortunate condition was not improved by the rumor, 
never denied, that the President was responsible for the re- 
moval of Robert S. Allen as Washington correspondent of the 
Christian Science Monitor because he was aUeged to have 
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been one of the authors of the Washington Merry-Go-Round, 
a book which dealt in no gentle manner with the President 
and his administration.'® 

As time passed President Hoover grew more active as a 
leader, and had his lot fallen in less critical times he might 
gradually have somewhat overcome his political inexperi- 
ence. By the JSrst session of the Seventy-second Congress he 
was keeping that body informed on his views by frequent 
messages, sixty-three in that single session. He employed the 
veto and the threatened veto several times. In the cases of two 
measures “the tariff bill (H.R. 6662) and the relief bill (H.R. 
12445), the President asserted hknself as a director of na- 
tional policy.”'® Yet his experience was far from happy. 
■“When the President attempted to go beyond the sending of 
messages and signing of vetoes, his difiBculties began. He was 
confronted with a dilemma; if he attempted aggressive leader- 
ship he was cried down as a dictator; if he made no specific 
suggestions, he was accused of shirking his burden of direc- 
tion and guidance in a national emergency. The President's 
attitude was not entirely consistent; on some occasions he 
harshly called Congress to task for its dilatory tactics and on 
others he refrained from comment in the face of chaotic con- 
ditions in the legislature. For the most part, however, he held 
to a conciliatory viewpoint. He made nequent use of confer- 
ences at which legislators of both parties met with adminis- 
trative oflBcials. Yet in a situation demanding the closest co- 
operation between the adminstrative and legislative branches, 
friction developed.” 

It was President Hoover’s misfortune to have begun his ad- 
ministration with the belief that the system of free enterprise 
might soon extirpate poverty. Late in the very year of his 
inauguration, however, came the stock market crash that 
initiated the “Great Depression.” This turn of events was 
especially embarrassing to a President representing the politi- 


cs Ibid., p. 219. 

E. Pendleton Herring, ^‘American Government and Politics,” Am, Fol 
Sci. Rev., XXVI, p. 855, 

57 Ibid., p. 856. 
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cal party that had long proclaimed itself the guarantor of 
prosperity. Hoover had thrust upon him pressing social prob- 
lems for the solution of which humanity is still groping. 
Under the circumstances his re-election was quite out of the 
question and his campaign for a second term could not have 
been much more than a gesture. In 1932 the American masses, 
out of the depths of almost universal economic distress, 
sought relief by rejecting the Republican candidate and 
choosing instead Governor Franklin D. Roosevelt of New 
York whom they doubtless hoped might prove to be another 
tribune of the people. 
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CHAPTER Xm 

THE PRESIDENCY OF FRANKLIN D. 
ROOSEVELT 


IUnquestionably the first three months of President 
Roosevelt’s administration, the "hundred days,” constituted 
no normal period of the presidency and only the critical cir- 
cumstances then obtaining made possible the extraordinary 
political phenomena of those hectic weeks. Strange to say, 
neither then nor later did President Franklin D. Roosevelt 
have a unified Cabinet or build up a coherent administrative 
organization, motivated by a singleness of purpose, guided 
by a clear sense of direction, or animated by such an esprit de 
corps as captured the attention of observing foreigners dur- 
ing the administration of the first Roosevelt, a generation 
earlier. 

At hand in these later days was no James Bryce, equipped 
with first-hand knowledge of governments everywhere and 
recognized as the world’s foremost authority on politics, to 
declare as he did of the presidency of Theodore Roosevelt 
that he had “never in any country seen a more eager, high- 
minded and efficient set of pubhc servants, men more useful 
and creditable to their country than the men then doing the 
work of the American Government in Washmgton and in the 
field.” ^ We had, on the contrary, the judgment of the most 
eminent of contemporary American political scientists, 
Charles A. Beard, writing as an eye-witness under the head, 
“Confusion Rules in Washmgton”: “It is not beside the mark 
to say that m October and November, 1934, the Government 


1 Quoted by W. D. Lewis, The Life of Theodore Rooseml% p. 258. 
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of the United States had no administrative head.” ^ Is there 
not an implicit admission of this defect in the alleged state- 
ment of President Franklin D. Roosevelt after his first re-elec- 
tion that he could have employed better campaign strategy 
than the Republicans did against him; he would have 
attacked the New Deal at its weakest point, its administration. 

Evidently Franklin D. Roosevelt was interested primarily in 
the role of pohtical leadership rather than of administration. 
He was a political evangelist capable of making outstand- 
ing public issues vivid and thereby gripping the attention of 
the masses. It remains then to ascertain his preparation for 
the great oflBce as revealed in his political experience and his 
known views as to the presidency, particiolarly in its relation 
to Congress. While stiU a youth he had absorbed, by repeated 
readings, Madison’s notes on the Philadelphia Convention 
and the Federahst papers of Hamilton, Madison, and Jay. 
Something must, no doubt, be pardoned to the enthusiasm of 
a devoted friend when the late Colonel Louis Howe de- 
clared: "Frequently in White House councils a question 
arises as to the meaning of a word, a sentence or a passage in 
the Constitution. There may be a warm dispute — and the 
warmer it is the better the President likes it. But we find every 
time that he knows his ground. When the point is looked up 
m the same books that he read as a boy we learn that he is 
right. I’ve never known it to fail.” ® The lives and the state 
papers of the Presidents, particularly the early ones, inter- 
ested him. In time he came to know thoroughly the political 
and historical writings of his chieftain, Woodrow Wilson, and 
his discipleship is apparent in the style of his presidential 
papers * as well as in his conception of his relation to Congress 
and his methods of dealing with its members. 

The physical misfortune that befell Franklin Roosevelt in 
his early forties was doubtless an important factor in his prep- 

2 Current History, Dec., 1934, p. 333. The reader's attention is called to 
ihe specific facts enumerated in the article which were the basis of Beard's 
conclusion. 

s L. H. Robbins, "Roosevelt Seeks Guidance in History,” New York 
Times, Jan. 28, 1934, Sec. 6, p. 3. 

^ ibid,, p. 3. 
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aration for the presidency. It afforded him ample opportunity 
for wide, even if somewhat superficial, reading in the field of 
the social sciences at the same time that he was keeping alive 
and even expanding his acquaintance with key men in his 
party throughout the nation by means of a systematic and 
large-scale correspondence. Even in the interval between 
election and inauguration he continued his preparation. “I’m 
going ahead,” he said at that time, “through a careful process 
of preparing myself for the job.” ® 

On the side of political experience he first saw service in 
the New York Senate and he came to regard this first-hand 
knowledge of legislatures as invaluable when he became 
President.® It was no mean preparation for die presidency to 
have served four years as governor of our largest state in 
population face to face with a hostile Republican legislature; 
here he made his earliest experiments in radio chats with the 
pubhc. His administrative experience as Assistant Secretary of 
the Navy before and during the World War had afforded him 
early familiarity with national and even international affairs. 
Franklin Roosevelt was the first Democratic President in- 
augurated after the Civil War to whom the White House was 
already a familiar place.’’ After his marriage to Eleanor 
Roosevelt the two were occasionally White House guests of 
her uncle, Theodore Roosevelt, for whom Franklin had cast 
his first vote for President.® So Franklin Roosevelt was the 
first Democratic President-elect since James Buchanan to feel 
perfecdy at home in ofiBcial Washington. 

5 Time, Jan. 23, 1933, p. 11. 

® Anne O’Hare McCormick, “Preparing for tie New Deal,” New York 
Times, Jan. 15, 1933, Sec. 6, p. 2. 

'V^en as a boy of five his father had first taken him to the White House, 
the weary and worried President, Grover Cleveland, is reported to have 
taken the hand of the child and said, “Fm making a strange wish for you, 
little man, a wish no one else would be likely to make. ... I hope you’ll 
never be President of the United States. , . Sadyebefh and Anson Lowitz, 
Franklin D. Roosevelt, Man of Action, pp. 17, 20. 

Ibid,, p. 70. Anne O’Hare McCormick, ‘^Roosevelt’s View of the Big 
Job,” New York Times Magazine, Sept. 11, 1932, p. 1. “One guesses that 
Theodore Roosevelt to whom he constantly refers and whose career his own 
parallels in so many particulars is the north star in Franklin Roosevelt’s firma- 
ment.” Idem, 
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FranMin Roosevelt entered the presidency with apparently 
more definite personal convictions as to tihe nature of the 
office and the opportunity it affords for leadership than any 
of his predecessors except Woodrow Wilson. No matter how 
inchoate his ideas of public poHcies may have been, his pre- 
conceptions of presidential power seem to have been clear 
cut. He was apparently somewhat of a disciple, though by no 
means a mere imitator, of his wartime chief. Only a week 
after his election he said: “The Presidency is not merely an 
administrative office. That is the least part of it. It is more 
than an engineering job, efficient or inefficient. It is pre- 
eminently a place of moral leadership. All our great Presi- 
dents were leaders of thought at times when certain historic 
ideas in the life of the nation had to be clarified. Washington 
personified the ideal of Federal union. Jefferson practically 
originated die party system as we know it by opposing the 
democratic theory to the republicanism of Hamilton. This 
theory was reaffirmed by Jackson. Two great questions of our 
government were forever put beyond question by Lincoln. 
Cleveland, coming into office following an era of great politi- 
cal corruption, typified rugged honesty. Theodore Roosevelt 
and Wilson were both morffi leaders, each in his own way and 
for his own time, who used the Presidency as a pulpit. Isn’t 
tiiat what the office is — a superb opportunity for reapplying, 
applying in new conditions, the simple rules of human con- 
duct to which we always go back? . . . Without leadership, 
alert and sensitive to change, we are all bogged up or lose 
our way.” ® Here was a note that had not been struck by any 
President in a dozen years. 

In die sheer enjoyment of responsibility the two Roosevelts 
stood almost alone among the Presidents. The office that had 
proved a burden to Washington and to Lincoln seemed to 
stimulate and satisfy Franklin D. Roosevelt even as a genera- 
tion earlier it had “delighted” his distant cousin Theodore. 
When asked in 1931 what authority he would want from 
Congress if he were elected President, Governor FranHin 
Roosevelt had instandy answered, “Plenty.” He refused in 

» New York Times, Nov. 13, 1932, Sec. 8, p. 1. 
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oflSce to be kept awake in. bed by the perplexing problems of 
the presidency.^" With never a hint of “hair shirts,” he seemed 
positively to be doing just the sort of thing he liked to do. 

Theodore and Franklin Roosevelt, in turn, had been com- 
pelled to overcome physical handicaps through sheer force 
of will, and each emerged from the ordeal apparently trium- 
phant over fear, self-confident and eager for difficult tasks. 
When the latter, in the midst of his first inaugural address, 
said “The only thing we have to fear is fear itself,” he may 
have been speaking from the depth of a profound personal 
experience. Keen observers thought they noted in 1933 tliat 
something like a miraculous change had come over the 
Frankhn Roosevelt of a dozen years before.^^ 

Perhaps when Governor Roosevelt was declaring so frankly 
that he would want plenty of authority as President he be- 
lieved he was destined for leadership in the national crisis. 
Such a faith may be implicit in his words of the inaugural 
of March 4, 1933: “In every dark hour of our national life a 
leadership of frankness and vigor has met with that under- 
standing and support of the people themselves which is essen- 
tial to victory. I am convinced that you will again give that 
support to leadership in these critical days.” 

The situation confronting the newly inaugurated President 
at noon of March 4, 1933, seemed made to order for one who 
professed such a striking doctrine of presidential leadership. 
The American people were then in the grip of a paralyzing 
financial panic that reached a dramatic climax on inaugura- 
tion day. Not the least alarmed were the business interests 
that had for a dozen years maintained implicit confidence in 
the Harding-Coolidge-Hoover type of government. There 
was something almost pathetic in the naive faith with which 
millions looked for the promised poHtical messiah. One 

Anne O’Hare McCormick, "Preparing for the New Deal,” New York 
Times, Jan. 15, 1932, Sec. 6, p. 1. Near the end of his third year as President 
his physician said, "Th President’s health is better today than it was when 
he came to the White House.” Cleveland Plaindealer, Feb. 1, 1936. Col. 4. 

See Anne O’Hare McCormick, "Let’s Try It, Says Roosevelt,” New 
York Times, Mar. 26, 1933, Sec. 6, p. 19, Col. 3. 

3-2 Franklin D. Roosevelt, On Our Way, pp. 255, 256. 
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ecstatic Hoover Republican presently pronounced Franklin 
Roosevelt “the greatest leader since Jesus Christ.” Nor did 
that faith then seem so misplaced, as the radio carried the 
inaugural address to a nation hanging almost breathless on 
every word. Out of the prevailing confusion came what 
sounded like confidence-commanding words, solemnly de- 
claring: “I am prepared under my constitutional duty to rec- 
ommend the measures that a stricken nation in the midst of 
a stricken world may require. These measures or such other 
measures as Congress may build out of its experience and wis- 
dom, I shall seek within my constitutional authority to bring 
to speedy adoption. 

“But in the event that the Congress shall fail to take these 
courses and in the event that the national emergency is stiU 
critical I shall not evade the clear course of duty that will 
then confront me. I shall ask the Congress for the one remain- 
ing instrument to meet the crisis — broad executive power to 
wage a war against the emergency as great as the power that 
would be given to me if we were in fact invaded by a foreign 
foe.”^* 

With breath-taking promptness the new administration 
attacked the banking and monetary problems. Under a war- 
time statute the banks were closed for four days and an em- 
bargo was laid on the export of gold. A call was issued for a 
special session of Congress to convene only five days after 
the inauguration for the purpose of dealing with the banking 
crisis. Most congressmen having come to Washington for the 
inauguration ceremonies, the organization of both houses 
was determined in advance of their convening and no time 

IS Illustrative of the hysterical adulation of tihose strange days is the fol- 
lowing episode. “In July, 1933,” writes John T. Flynn, “riding into New York 
on the Long Island Railroad, I fell into conversation with a fellow commuter 
—a New York businessman whose name is not unknown to fame. ... I ven- 
tured to criticize Mr. Roosevelt’s course and to my surprise my companion — 
a businessman, a Republican businessman who had voted for Hoover — 
turned on me indignantly. He ended by saying that he had voted for Hoover 
but that he hoped God would forgive him and that he believed Franklin D. 
Roosevelt was die greatest leader since Jesus Christ.” “Other People’s Money,” 
New Repuhlic, Dec. 11, 1935. 

F. D. Roosevelt, op. at., 260-6L 
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was lost in preliminaries when they assembled at the ap- 
pointed time. 

Then followed a hmidred days certainly without precedent 
in the history of the presidency. Congress was overwhelm- 
ingly Democratic in both branches. The inherently undisci- 
plined nature of the Democratic party membership was now 
aggravated by the presence of 150 new and inexperienced 
congressmen. Democrats had never patiently submitted to 
any eflEective leadership by the Speaker or floor leader in the 
manner of the usually better-disciplined Republican party. 
Speaker Garner in opposing a steering committee had pro- 
voked the charge of a dictatorship, flung at him by his fellow 
partisans in the immediately preceding session. An admission 
of this charge was implicit in the remarks of newly elected 
Speaker Rainey when he said, concerning a new steering 
committee devised to mollify the Democratic congressmen: 
‘Tt is a long step forward and it takes from the Speaker power 
he has arbitrarily exercised and gives it back to the House. 
Failures in the last Congress have been due to the fact that 
the determination of policies has come entirely from the 
Speaker’s chair. We will put over Mr. Roosevelt’s program.” 

To satisfy the scruples of the turbulent majority a unique 
steering committee had been designed. The nation was di- 
vided into fifteen districts. The Democratic congressmen 
from each one of these elected one member of the committee 
and each of these was made an assistant whip. The chief whip 
effected the liaison with the Speaker. This headless organ 
seemed to be a satisfactory expression of the genius of a party 
that would brook no semblance of leadership of the Reed 
and Cannon type. Through this strange committee, acting as 
an intermediary between the party caucus and the leaders, 
the rank and file of the Democratic membership chose to 
consider themselves in charge of legislation.^® 

Regardless of apparatus devised to satisfy the Democratic 
congressmen, the real leader in legislation was President 

Quoted by E. Pendleton Herring, “The First Session of the 73rd Con- 
gress,” Am. Pol. Sci. Rev., XXVIII, No. 1, p. 69. 

Ibid., pp. 69, 70. 
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Roosevelt. The unprecedented public support behind him 
made most of his suggestions for the time being irresistible. 
In the face of it Republican opposition was futile and indeed 
practically abandoned. Instead of challenging the request of 
Floor Leader Byrnes for unanimous consent to confine to only 
forty minutes the debate on the emergency banking bill, 
Republican Floor Leader Snell said, “The -House is burning 
down, and the President of the United States says this is the 
way to put out the fire,” and he asked the Republicans to sup- 
port the request.^’^ Only the critical condition of the country 
can account for this complete disappearance of partisanship. 
Until nine o’clock of the night before the special session 
opened neither Senator Robinson, majority floor leader of the 
Senate, nor Speaker Rainey of the House had any idea of the 
legislative program of the President.^® The bill had not yet 
been printed when the members voted on the emergency 
banking measure and they were compelled to depend solely 
on the reading of it by the clerk or to trust the President. Here 
is evidence that, as someone put it, the President commanded 
“a surplus of public confidence.” Passing the House without 
a record vote and the Senate a few hours later, the emergency 
bill was promulgated by the President the evening of the day 
of its passage.®® President Wilson, the exponent and prac- 
titioner of the parliamentary theory of American government 
had never come so close as this to the realization of his ideas. 

A crucial test of the President’s leadership came on the 
following morning when he sent to Congress his message rec- 
ommenifiag severe reductions in the smaries of government 
officials and of the compensation of ex-service men. In the 
light of history such an attempt on the part of the Pr^ident 
looked foolhardy indeed. In the absence of the regular con- 
gressional committees, not yet selected, there was created a 
special committee on the President’s economy proposals. The 
rank and file of the Democratic congressmen insisted on 


E. P. Herring, op, cit,, p. 70. 

Anne O'Hare McCormick, “Let's Try It," p. 19. 
Ibid,, p. 19. 

E. P. Herring, op, dt, p. 68. 
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opening tlie subject for debate in the caucus, where Speaker 
Rainey barely prevented the emasculation of the measure. 
On the floor of the House, however, the attitude of the insur- 
gents changed and they became docile. “Democrats who had 
viewed the bill imfavorably in secret caucus changed their 
viewpoint in the open debate, and the Democratic leaders 
found their hands strengthened by Republican support and 
by the public approbation of the administration’s position. 
'When the Congressional Record goes to President Roosevelt’s 
desk in the morning’ one of them asserted, 'he will look over 
the roll call we are about to take and I warn you new Demo- 
crats to be careful where your names are found.’ Hisses and 
groans greeted this admonition, but the point struck home.” 

The economy measure was not put through the House, 
however, without strenuous efforts on the part of the leaders. 
On one occasion only the Republicans who sided with the 
administration Democrats saved the bill.®^ A radio appeal to 
the nation by the President aided his cause. The opposition 
to the measure in the Senate was intense. The House was still 
tom by dissension over the pressure of the veterans’ demands 
and a deadlock seemed imminent when President Roosevelt 
performed one of his feats of political magic. A seventy-two 
word message from him electrified Congress with a proposal 
for the immediate modification of the Volstead Act. This re- 
sponse to the public demand for legalized beer instantly re- 
united the President’s dismtegrating following and two days 
later the Senate passed the economy bill.®® 

On passing from emergency enactments to subjects of 
presumably permanent reform the dizzy pace of legislation 
had to be somewhat slackened. Opposition of course arose, 
but the President dealt with it diplomatically through the 
friendly chat at the White House in which the director of the 
budget, the chairman of tihe Interstate Commerce Commis- 
sion, the chairmen of congressional committees and even 
minority party leaders participated. The Republicans, how- 


21 lUd., p. 71, 

22 Ibid., p. 72. 
22 Ibid., p. 73. 
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ever, played only a minor part and the President chose to 
work dirough his own party. No sooner was a presidential 
message read to the House than an administration congress- 
man would rise, in accordance with a preconcerted plan, and 
present an appropriate bill to carry out the proposal of the 
message. That the tempo of congressional procedure was still 
rapid is revealed by the fact than an analysis of the time of 
passage of eleven of the President s outstanding measures 
through the House shows an average period of only three and 
two-thirds hours debate on each measure.^* 

President Lincoln had once almost infuriated Congress by 
sending them a proposed bill with only a line or two of mes- 
sage recommending it to their consideration.^' The storm he 
aroused was such as to discourage later Presidents from a 
repetition of such a move. Even the fearless Theodore had 
once admitted that his messages to Congress were purposely 
made long and somewhat diffuse in order not to arouse the 
resentment of Congress at supposed executive encroach- 
ment.-' Franklin Roosevelt’s early messages were not only 
brief and to the point but he frequently sent along with a mes- 
sage a carefully prepared hill embodying the ideas of the 
message and such was the character of Ae times that Con- 
gress readily accepted the practice. 

Throughout the special session the President’s political 
stratagems proved infallible if not inexhaustible. The ex- 
service men who had hitherto proved to be an irresistible 
group were checked for the time being by ihe President’s 
frank and somewhat audacious laying of ihe case before the 
public in a radio address. When the inflationists were in a 
position to rush their program through Congress, the Presi- 
dent canalized their flood of feeling to his own purposes by 
procuring from Congress permissive legislation for far-reach- 
ing monetary changes, lodging power to act or not to act in 
his own ha nds. Foreign observers assumed that these meas- 

E. P. Herxmg, op. cit, p. 75. 

25 Richardsoiij op. dt, VI, p. 24. 

25 St/pw,pp. 210-1 1. 

27 E. F, Brown, "America Meets the Emergency,” Current History^ May, 
1933, p. 210. 
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ures constituted merely a political gesture to satisfy the silver 
interests rather than a new economic policy.^® In the face of 
an imdisciplined party and an unstable public sentiment the 
President nevertheless maintained control of the situation. “By 
great good fortune,” wrote Professor E. Pendleton Herring, 
“a skillful politician was in the White House who knew how 
to handle tiae public and how to negotiate with Congress. The 
President was able to outmaneuver his opponents and to com- 
promise when a clear victory was impossible. His leadership 
supplied the unifjdng force.” Franklin Roosevelt, by the 
conduct of his office, according to some commentators, had 
“practically written a handbook on what every young Presi- 
dent should know.” 

It cannot be denied that the seerlike idealism of the inau- 
gural address of March 4, 1933, was proclaimed by a stark 
realist in the realm of practical politics. Such a paradoxical 
combination will not astonish the informed, for it is not so 
rare in our history as might be supposed. One has only to re- 
call how Abraham Lincoln, after laboriously distributing the 
post offices to importunate partisans according to wont and 
custom, proceeded to create captaincies, colonelcies, and brig- 
adier-generalships galore to win and hold fast the political 
support necessary for the salvation of a democratic nation.*^ 
Patronage likewise provided Franklin Roosevelt the cohesive 
power with which to cement, for the time being, the elements 

28 E. F. Brown, *'The N.R.A, Runs Into Trouble,” Current History^ July, 
1934, p. 466. 

28 E. P. Herring, “The First Session of the 73rd Congress,” p. 82, Pro- 
fessor Lindsay Rogers says of President Roosevelt that “he seems to be gifted 
with a greater knowledge of political psychology than any other statesman of 
whom I have seen any public record.” Crisis Governrnent, p. 124. 

28 Radio roxmd-table conference by Professors T. V. Smith, S. P. Weaver, 
and James Lynn of the University of Chicago, Sxmday noon, Jan. 5, 1936. 

2^ Civil War commanders unfaniihar with the exigencies of practical 
politics were disappointed with Lincoln's practice. Typical of their opinion is 
that of General William Tecumseh Sherman: “The greatest mistake made in 
our Civil War was in the mode of recruitment and promotion. When a regi- 
ment became reduced by the necessary wear and tear of service, instead of 
being filled up at the bottom, and the vacancies filled from the best noncom- 
missioned oflScers and men, the habit was to raise new regiments, with new 
colonels, captains, and men, leaving the old and experienced battalions to 
dwindle away into mere skeleton organizations.” Memoirs, pp. 387-88. 
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of an inherently discordant political following. Harding, too, 
had had such an opportunity to employ patronage when he 
succeeded Woodrow Wilson but he made no use of it as a 
device of presidential leadership and consequently dispensed 
it aimlessly in pleasing personal friends. Harding had left 
Coolidge no patronage and Coolidge in his turn had left none 
for Hoover, which did not matter much in the cases of Presi- 
dents loath to assume vigorous leadership. Into President 
Roosevelt’s hands, however, the turn of the political wheel of 
fortune had cast the opportunity for a gigantic rotation in 
office.^ In addition to this the rapid creation of new ofSces in 
the expansion of the recovery agencies increased by tens and 
ultimately by hundreds of thousands the oflBces outside of the 
classified service. 

With the keen appetites of partisans who had fasted for a 
dozen long years the constituents of Democratic congress- 
men impatiently awaited the distribution of offices. The Presi- 
dent was in no hurry and serenely bided his time, whispering 
to an inquiring congressman now and then, “We haven’t got 
to patronage yet.” When at length the time came to relieve 
the pangs of hunger the President went at the task in a man- 
ner suggestive of Hamilton’s conception of the “loaves and 
fishes” as an indispensable factor in executive control.®^ It 
may shock some to learn that such questions as ‘What was 
your preconvention position on the Roosevelt candidacy?” 
and “How did you vote on the economy bill?” confronted the 
congressmen seeking appointments for constituents. Yet 
throughout the special session, postponement was the policy 
so that, as someone put it, ‘his [Ae President’s] relations 
to Congress were to the very end of the session tinged 
with a shade of expectancy which is the best part of young 
love.” When a congressman was asked to vote for a presi- 
dential measure in the face of local opposition his support 
was given the President on the frank basis of quid pro quo. 


See Earl Looker, The American Way, p. 67. 
S3 Ibid,, p. 67. 

8^ Farrand, op. cit, I, 376. 

88 E. F* Herring, op, cit, p, 82, 
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The emergency itself, the panic that had seized the nation, 
was the most important single factor in accounting for the 
President s having his way. Hitherto only the existence of an 
enemy in wartime had afEorded a Chief Executive such well- 
nigh unanimous support as the American people gave Frank- 
lin Roosevelt in the first months of his administration. 
Editorial dissent disappeared for a season and partisan Re- 
pubKcans at first either held their tongues or joined in the 
chorus of acclaim. The question has been raised as to 
whether the American people, through their wholehearted 
support of President Roosevelt in March, 1933, did not vin- 
dicate representative government against the Fascist charge 
that democracies are timid and vacillating in a crisis. 

President Roosevelt gained in prestige from the fact that 
he revealed in office rather greater capacity during the emer- 
gency than his previous career had led the public to expect. 
Fate was kind indeed to him in sparing him the misfortune of 
his immediate predecessor. Franklin Roosevelt had not been 
overadveitised. He was not handicapped with a public ex- 
pectation of miracles. Walter Lippmann no doubt expressed 
the prevailing opinion of liberals in 1932 by disposing of 
Governor Roosevelt as “a pleasant man, who without any im- 

E ortant qualifications for the office would very much like to 
e President.” Fortunately no title corresponding to that of 
“The Great Engineer” had been created for him by some 
overzealous admirer. Indeed the first months of his adminis- 
tration seemed to show that, if anything, he had entered the 
office rather underrated. This proved to be a distinct advan- 
tage and served to increase his prestige when his handling of 
the emergency revealed imexpeoted capacities for leadership. 

“For a hundred days,” wrote Bernard Fay, “he kept Con- 
gress at work. And for a hundred days he collaborated with 
Congress. During these hundred days he avoided all conflicts 
and all quarrels with both houses. He had innumerable con- 
ferences with congressional leaders and, far from ever adopt- 
ing a contemptuous attitude toward Congress he always 
treated it with the utmost courtesy. At no time did he pro- 
claim the failure of parliamentary government. At no time 



248 


PRESIDENT AND CONGRESS 


did he make fun of parliamentary methods, and while news- 
papermen were comparing him with Signor Mussolini and 
Herr Hitler he behaved in fact very much more like a French 
Premier who never can make a move and never does make a 
move without having previously obtained the assent of his 
majority.” 

What were President Roosevelt s methods of ascertaining 
the public opinion whose pressnre he brought to bear upon a 
Congress usually confused and helpless in a crisis when de- 
prived of a national leader? Other Presidents in trying times 
had been compelled to solve this problem. Although Abraham 
Lincoln was a prodigious newspaper reader he appears, as 
President, to have caught the currents of public thought more 
through a sympathetic sensing of the sentiments of the com- 
mon man, from whose ranks he had risen, than through any 
systematic plan. President Wilson apparently depended much 
upon intuitive hunches which sufficed for a while but in the 
end proved fatally deceptive.®’^ As Secretary of Commerce, 
Herbert Hoover had had in his department an excellent or- 
ganization for keeping in touch with what was going on in 
die country and he carried the plan of it into the White 
House. When it presently began to convey disagreeable in- 
formation, however, he is said to have turned from it and lis- 
tened instead to the pleasant reports of friends.®® There is rea- 
son to believe that he even entered the campaign of 1932 in 
the dark as to the temper of the electorate and the verdict on 
Election Day may have been a surprise to him.®® 

President Roosevelt seems to have been the fcst President 
of the United States to establish and utilize systematically 
and continuously an elaborate organization designed to gauge 
public sentiment and mold public opinion. From the day of 
his inauguration a flood of letters began to pour into the White 
House and the Presidents radio address inviting citizens to 

8® Roosevelt and His America^ p. S32. Italics mine. 

8*^ For a very brief but striking summary of the evidence on this point 
the reader is referred to D. S. Muzzey, op. cit., II, pp. 706^7. 

88 Paul Mallon, '‘Roosevelt’s Ear to the Ground,” Hew York Times Maga* 
%ine, Jan. 14, 1984, p. 1. 

89 See Delbert Clark, Hew York Times Magazine^ Sept, 1, 1935, p. 3. 
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write him increased the mail from this source. In January, 
1934, four thousand letters were arriving daily.*" None of 
these was treated perfunctorily. The clerical force for han- 
dling this correspondence was kept busy digesting, abstract- 
ing, indexing, and fiHng the letters.*^ Appropriate agencies of 
the government were given the information or complaints 
pertaining to their respective functions. Some of the letters 
from private citizens were placed in his bedtime folder and 
the President read them before going to sleep.*^ For a while 
news chppings were handled the same as the correspondence 
until the President’s secretary started what came to be called 
jocosely “Louis Howe’s Daily Bu^e.” This was a little news- 
paper circulating only among the oflS.cial force in Washington. 
Every morning it appeared on the desk of tlie President and 
other government officials. Its contents consisted of a digest of 
extracts from about seven hundred fifty newspapers published 
in every city in the United States with a population of twen- 
ty-five thousand or more and even smaller state capitals. It 
purposed to be a fair sampling and consequently a cross sec- 
tion of press opinion on the administration. President Frank- 
lin Roosevelt was thus kept informed as none of his predeces- 
sors had been. 

When Eastern papers were flaming with accounts of West- 
ern farmers in open revolt and when five governors of West- 
ern states appeared at the White House with impossible de- 
mands and a hint of incipient revolution the President turned 
them down cold. He was fully informed of the real situation 
through his information service.*" Almost equally valuable 
to the President was the elaborate machinery set up by the 
Democratic National Committee, which included even a 
service for the statistical analysis of data collected.** By the 


Paxil Mallon, op. cit, p. 2. 

Late in 19S5 a clerical force of 150 was busy handling the President's 
correspondence. Charles W. B. Hurd, ‘‘The President's Job/' Current History, 
Dec., 1935, p. 233. 

Anne O'Hare McCormick, “Vast Tides That Stir the Capital/' New 
York Times Magazine, May 7, 1933, p. 2. 
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44 Delbert Clark, op. dt., p. 3. 
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fall of 1935 the President had the benefit of the weekly reports 
of the analysis of pubhc opinion provided by the Institute of 
Public Opinion, a scientific ana indepedent service. It is 
worth noting that, unlike some other Presidents, Franklin 
Roosevelt did not have to depend for advice and information 
upon congressmen who, by die very nature of their relation- 
ship to their local constituencies and because of their constant 
susceptibility to the propaganda of pressure groups, are in 
no position to reveal national sentiment. 

Having taken notice of the devices by means of which the 
President sought out the currents of public opinion, it re- 
mains to be seen how he endeavored to influence it. It has 
been said that during the hundred days he had only to glance 
toward a microphone or suggest that he might go on the air 
again and a congressional delegation would surrender. They 
had no relish for the flood of mail and telegrams they knew 
would swamp them after another fireside talk to the nation. 
But Roosevelt realized that there were limits to the use of this 
instrument and he did not overwork it. He looked rather in 
another direction for a means of keeping the public aware of 
the administration purposes. From the very beginning he es- 
tablished cordial relations with the Washington corps of cor- 
respondents, in striking contrast with the policy of aloofness 
if not antagonism adopted by some Presidents. Roosevelt 
established such a camaraderie, at least in his earlier years in 
the presidency, greeted so many of the correspondents by 
their first names,*® and was altogether so genial that that very 
human group of men almost lost their heads over the attention 
they received. It was in striking contrast with what they had 
been accustomed to. The well springs of information concem- 
ing the government, on which public opinion must be based if 
it is to be intelligent, did not get poisoned this time as it has 
so often in the case of less cordial Presidents. Before the hun- 
dred days had ended President Roosevelt was even express- 
ing disappointment at the absence of criticism of his policies 

Paul Mallon, “Roosevelt Gets His Story Over,” New York Times Mag- 
azine, Nov. 19, 1933, p. 2. 
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and, strangest of all in the light of later experience, was mak- 
ing an unprecedented appeal to the press for the criticism that 
might aid him in avoiding blunders.^® Surely no other Presi- 
dent for so long a time during a period of peace ever had 
such a favorable presentation of his plans through the press. 
The traditional presidential honeymoon was accordingly ex- 
ceptionally prolonged. 

When the Seventy-third Congress convened in its second 
session, January 3, 1934, conditions were no longer so criti- 
cal. The national legislature accordingly began to resume 
some semblance of a dehberative body. Kept constantly aware 
through their mail of the continued popular support of the 
President, Republican congressmen decided to go along with 
him and in any case they had no alternative program to offer. 
Despite his overwhelming strength with the pubhc the Presi- 
dent refrained from driving Congress and revealed instead a 
rather unexpected disposition to compromise. No doubt he 
was giving Democratic congressmen an opportunity to mend 
their home fences against the impending mid-term elections. 

Those who listened to the opening words of the President’s 
address to Congress might have concluded that Franklin 
Roosevelt had not served eight years under Woodrow Wilson 
without getting the concept of the Premier-President. It was 
unquestionably a disciple of the war President who looked 
into the eyes of fhe congressmen and said, “I come before 
you at the opening of the Regular Session of the Seventy-third 
Congress, not to make request for special or detailed legisla- 
tion: I come rather to counsel with you, who likemyself, have 
been selected to carry out a mandate of the whole people, in 
order that without partisanship you and I may co-operate to 
continue the restoration of our national well-being and, 
equally important, to build on the rums of the past a new 
structure designed better to meet the present problems of 
modem civilization. . . . Out of these friendly contacts we 
are, fortunately, building a strong and permanent tie between 

L. Rogers, '^American Government and Politics/' p. 132. 

Supray p. 211, 



252 


PRESIDENT AND CONGRESS 


the legislative and executive branches of the government. 
The letter of the Constitution wisely declared a separation, 
but the impulse of a common purpose declares a union.” 

Such was the doctrine. How was it to be implemented now 
that “crisis government” was no longer necessary? The an- 
swer appeared in the informal conference of leaders at the 
White House. The President was likely to start a typical day 
with a nine forty-five meeting of administration leaders, such 
as Secretaries Hull and Morgenthau, Budget Director Doug- 
las, Senator Joseph Robinson and Speaker Rainey.^® “In prac- 
tice,” wrote Professor E. P. Herring, “he evolved a master 
ministry’ of congressional leaders, cabinet officers, and execu- 
tive officials working through the White House.” The Presi- 
dent had no formulas and he confessedly adopted the play- 
by-play tactics of the football team. A practical politician, he 
perceived that expediency is better than the inflexible rules 
of the doctrinaire. But, pliable as he might be on details, the 
Congressmen were to encounter Rooseveltian inflexibility on 
what the President chose to consider essentials. He had his 
“must” measures on which he demanded action. 

Sharp procedural maneuvers sometimes had to he exe- 
cuted by veteran leaders in the houses in order to outwit the 
blocs. But when the blocs in the two houses worked together 
they obtained the additional veterans’ benefits and the silver 
legislation they were seeking. Nevertheless a none too friendly 
critic of the administration admitted that “without too obvi- 
ous a resort to politics or use of undue pressure he [the Presi- 
dent] has played Congress with all the skill of the most expert 
fisherman with a farout on his hook.” In any case tiie bait was 
abundant, consisting of the eighty-nine thousand new politi- 
cal jobs created in connection with the seven-and-a-half-bfl- 
lion-dollar appropriations. Perhaps the President concluded 
that the end justified the means. Thoughtful students of gov- 
emment n evertheless wondered how long Americans would 

F. D. Roosevelt, On. Our Way, p. 204. 
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tolerate a system requiring such a questionable and costly 
lubricant. 

The mid-term congressional elections of 1934 were looked 
forward to with intense interest. Republicans confidently 
counted on a reduction of the overwhelming Democratic ma- 
jority in the House of Representatives. Mark SulHvan had 
calculated that the gain of a hundred seats by the Republicans 
would mean that Franklin Roosevelt would be a one-term 
President. Only once since the presidency of Martin Van 
Buren, nearly a century earlier, had a President gained sup- 
porters in the lower house in the middle of a presidential 
term.'^ The single exception had been in the presidency of 
Theodore Roosevelt. But when the ballots were counted and 
reported in November, 1934, it was apparent that the already 
overwhelming Democratic majority of 196 in the Seventy- 
third Congress would be increased to one of 220 in the Sev- 
enty-fourth Congress. No greater numerical majority had ever 
been received by any party in the history of Congress. It 
even exceeded the total membership of the House of Repre- 
sentatives at any time before the administration of Andrew 
Johnson. The election of 1934 had reduced the Republican 
representation to 102, or 23.4 per cent of the membership of 
the House of Representatives. It was the smallest fraction of 
the membership that the Republicans had ever provided. It 
was smaller even than the number of Republicans elected in 
1854, the year of the birth of the party, when they sent to 
Washington 108 representatives, who constituted 56.5 per 
cent of the total membership of the House.®® 

Startling as the tidal wave had been, it was impossible to 
determine what the election signified in terms of public poli- 
cies ratified by the electorate. “If attention is directed from 
popular tumult to things that actually happened in Washing- 
ton during the days preceding the election,” wrote a discern- 
ing contemporary observer, “it is difificult to see just what the 
voters voted for. Speeches, news releases. Executive decrees 
and oflficial announcements without end, activities and prom- 

See table in the World Almanac, 1924, p. 881. 

“8 Ibid., p. 881. 
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ises in administrative circles without number, indicated con- 
fusion triumphant.” “ 

It was freely predicted that the new Congress would prove 
unmanageable.®® “Never before,” wrote Beard, “had such an 
aggregation of unknown quantities and inexperience appeared 
on Capitol Hill.” ®® The House was not organized in a man- 
ner favorable to the President s program. The tide had turned 
within the Democratic party and the anti-Roosevelt forces 
were gathering strength. The Speakership went to J. W. 
Byrnes, of Tennessee, a representative apparently not un- 
friendly to the power interests with whom the President was 
engaged in open warfare, and other leaders unsympathetic 
wiSi the New Deal occupied strategic posts. Nevertheless 
party loyalty impelled them generally to co-operate Avith the 
Resident. Concerned over the unruly character of the new 
recruits, veteran leaders of the House rushed through a new 
rule decidedly increasing the diJBficulty of getting a bill re- 
ported out of committee and on the floor for consideration. 
It raised from 145 to 218 the number of signatures required 
on a petition for such action. Since the Republicans could 
not have compelled action even imder the easier conditions 
of the old rule, they were prompt to twit the Democratic 
leaders with the patent fact that they were afraid of their own 
followmg. It was frankly admitted that the purpose of the 
rule was to prevent presstnre groups from forcing considera- 
tion of their measures to the obstruction of the Presidenfs 
program.®' 

President Roosevelt fairly took the breath of the new Con- 
gress as well as the nation by asking for a blanket grant of 
$4,880,000,000 for the single matter of “recovery and relief.” 
Not even the gentlemen of the press were able to extract from 
the President any idea as to the items in this sum, the largest 
single appropriation asked for in the history of congressional 

C. A. Beard, ^‘Coiifusion Rules in WasMngton,” p. 333. 
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legislation. The President’s reticence on this point was due 
to the fact that neither he nor anyone else had worked out 
the details in advance.'® In the House of Representatives the 
unprecedented request evoked only perfunctory protests from 
Republicans and tiieir floor leader, “the unimaginative Snell 
offered little more than grumbles.” " In Republican districts 
no less than in Democratic, harassed local officers and tax- 
payers were clamoring for federal relief. Democratic congress- 
men hesitated only over the question of the distribution of 
the patronage to be created by the agencies for administering 
the dispensing of the gigantic appropriation. Satisfied pres- 
ently on this point through a happy White House conference, 
they joined with Republicans in passing the appropriation as 
requested by an overwhelming vote of 329 to 18.“ 

The Senate, however, was not so easily satisfied. Here was 
to be witnessed the strange spectacle of Senator Carter Glass, 
chairman of the Appropriations Committee, an antiadminis- 
tration Democrat, opposed in principle to federal aid, called 
upon to defend the bill and fight the amendment requiring 
the payment of the “prevailing wage” to relief workers.*^ 
Eventually the senators managed to get a qualified, lump-sum 
itemization which afforded diem considerably more of the 
shadow than the substance of legislative control of expendi- 
tures. The President in the end had a free hand in expending 
tihe grand sum.*® 

The lost motion and friction in the President’s dealing with 
the Senate through the media of the telephone, letters, and 
conferences during the appropriations struggle led to an ap- 
propriate bill reviving the old proposal to permit Cabinet 
members a voice on the floor. The author of the bill. Repre- 
sentative Harlow, after dedaring that congressmen who did 
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not vote and talk as the majority in their district required 
were not re-elected, said, “If such leadership happened to be 
in the national interest it was due to the fortuitous circum- 
stances that a man of exceptional ability happened to come 
from a district that had the national viewpoint rather than 
a sectional one. The purpose of bringing Cabinet members on 
the floor of the House is to give the only public official that 
is elected by all the people of the United States, the Presi- 
dent, power to exert leadership over Congress at all times 
from a national viewpoint; not by the accident of circum- 
stance, but as a system of govermnent.” 

As the winter of 1934-35 deepened it became increasingly 
apparent that Franklin Roosevelt was certainly no longer die 
confident captain of the ship of state who had taken the helm 
in 1933. The second anniversary of his inauguration found 
him in the midst of a scene of political confusion so striking 
as to afford unalloyed comfort to partisan Republicans. In 
marked contrast with the leadership displayed during “the 
hundred days” he was now unloading on Congress almost 
without comment the voluminous reports of the numerous 
commissions appointed to conduct studies and prepare plans 
for “the more abundant life.” What was his reason for failing 
to co-ordinate these useful surveys into a coherent program? 
Surely he knew how impossible die task is for Congress with- 
out executive leadership. Rumors of ill-health began to circu- 
late to explain the change. When he confidently asked the 
Senate for the vote of adherence to the World Court, only to 
be refused the required majority, there could no longer be 
any question as to the decline of his prestige.®^ Viewing the 
political scene from the vantage point of the capital. Beard 
concluded “that the disintegration of President Roosevelt’s 
political prestige proceeded with staggering rapidity during 
February and March. . . . President Roosevelt’s spell of 
leadership has been definitely broken for the moment, if not 
for good.” ®® Still there lurked a suspicion that the President 

Cong. Record, Feb. 14, p. 2760. - 
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might be quietly maturing a plan of strategy to win larger 
staJkes. 

Gradually die suspicion came to be confirmed by the grist 
of the legislative mill. As the session drew toward its close 
the President s repeated failures to secure the so-called death 
sentence for utility holding companies raised the hopes of his 
political opponents, until in the end it was discovered that he 
had, nevertheless, managed to secure a more drastic measure 
for dealing with holding companies than anyone would have 
believed possible a few months earlier. After Congress had 
adjourned Beard, who certainly was not an apologist for the 
Roosevelt administration, concluded that “the victory of 
the President was complete all along the line. . . . After the 
democratic processes of debate and confusion were given free 
rein, leadership emerged in the end. When results were siir- 
veyed at the conclusion of the discussion and uproar, it could 
be truly said that seldom, if ever, in the long history of Con- 
gress had so many striking and vital measures been spread 
upon law books in a single session.” 

The second session of the Seventy-fourth Congress, which 
overlapped the earlier portion of the campaign of 1936, added 
nothing new to the pattern of the Roosevelt leadership. While 
the President s address on “the state of the Union” at the open- 
ing of the session was criticized as a political harangue, nev- 
erdieless it accurately forecast the character of the approach- 
ing campaign as a contest between the “masses” and “the 
interests.” It was to be the old fight of Andrew Jackson against 
the money power over again, thought the Chief Executive. 
If the address was, as all but partisan Democrats felt, a 
breach of propriety the President evidently sufiered no con- 
sequent loss of prestige among the rank and file of tihe citizens. 

It was to have been a placid session of Congress confined 
to the performance of routine functions. A combination of 
circumstances, however, conspired to upset the program. 
The passage of the soldiers’ bonus and the Supreme Court’s 
opinion suddenly terminating the AAA farm-relief program 
and indicating that the processing taxes already collected 
“The Labors of Congress,” Current History, Oct, 1935, p. 64. 
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might have to be returned forced upon the administration 
the staggering obhgation of imposing heavy additional taxes 
on the eve of a presidential election. President Roosevelt at- 
tacked the problem with a unique proposal, among others, 
of a tax on the undistributed surpluses of corporations. 
Whether or not the resulting measure was “cockeyed,” as 
Governor Landon characterized it during the ensuing cam- 
paign, the recommendation of the President surely came to 
the harassed Democratic congressmen as God’s gift to the 
candidate for re-election — a new tax that seemed to fall on 
no one in particular. 

In any case the average representative could not make 
head or tail out of the maze of details in the bill drawn up to 
carry out the President’s recommendations and so he con- 
tented himself, if a Democrat, with meekly obeying the whip’s 
orders, while Republicans complained of having to vote on 
measures without printed conunittee reports and at other 
times even without copies of the bills being voted on. When 
the measure reached the Senate there came in due time from 
the Finance Committee a bill so different from that of the 
House as almost to challenge the constitutional provision that 
“all bills for raising revenue shall originate in the House of 
Representatives.” On the floor of the Senate proposed amend- 
ments were passed on to the Conference Committee where, 
under President Roosevelt’s influence, differences were com- 
posed. It was no mean achievement for the Chief Executive 
to have steered through Congress a measure for a substantial 
increase of revenue in an election year.®’' 

Not since our presidential electors have been generally 
chosen by popular vote had there been anything comparable 
to Roosevelt’s victory in 1936 over Governor Alfred M. Lan- 
don who carried only two small states. Half the states had 
elected no Republican Representatives in Congress and so 
weak was the party in the House that it was occasionally un- 
able to muster even the one-fifth of the membership required 
by the Constitution to compel a yea and nay vote. So over- 

O. R. Altanan, “American Govemment and Politics, Second Session 
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whelming was the Democratic majority that thirteen of them 
had to sit over on the other side of the aisle with the Repub- 
licans. 

President Roosevelt who had declared during the campaign 
that he “had just begun to fight” interpreted his overwhelm- 
ing re-election as giving him an unequivocal mandate to 
speed up his program of social legislation. However, as he 
saw it, there were obstacles to be removed first. In a num- 
ber of notable decisions the Supreme Court had held out- 
standing New Deal statutes unconstitutional. No sooner had 
the new Congress convened than the President startled it 
by asking authority to appoint not more than six additional 
justices of the Supreme Court to aid those who had attained 
the age of 70 and who faded to retire in six months. 

The President was to discover quite promptly that his over- 
whelming re-election conveyed no mandate for such drastic 
dealing with the Court. His recommendation stirred up an 
astonishing opposition. Showers of protesting letters and tele- 
grams reached Washington and indignation meetings were 
held in New England towns. Editorial condemnation was 
overwhelming. The Republican opposition, stunned by its re- 
cent defeat, was galvanized into sudden life and even friends 
of social legislation condemned the Presidents proposal. 
“Court packing” was one of the smear words overworked by 
the opposition which exploited to the hmit the opportunity 
for an appeal to the emotions. 

The sudden death of Majority Floor Leader Senator Rob- 
inson m the midst of the fight for the court reorganization 
measure demoralized support and led to compromise and 
an emasculated measure. The Presidents support was re- 
duced by a widespread conviction that he had already won 
his objective by the astonishing reversal in the trend of court 
decisions. To the utter amazement of the bar associations the 
Supreme Court held constitutional the Wagner Labor Rela- 
tions Act, minimum wages for women, and in fact every New 
Deal statute brought before it during the session. Thus the 
President emerged from the court reform defeat with his pres- 
tige scarcely impaired. 
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In less than six months after the 1936 election Democratic 
party unity was dissolving. Congress was examining critically 
tlie Roosevelt recommendations. Recurring economic dis- 
tress had converted Congress into a forum of competing in- 
terests, blocs, pressure groups, and sections. These were par- 
ticularly stubborn factors in the resistance to the President’s 
request for authority to reorganize the administrative system. 
Again passions were tattered in the battle to save the nation 
from “dictatorship.” Hitler’s invasion of Austria and the con- 
sequent proclaiming of the Anschluss was pomted to as a 
pertinent warniog. Roosevelt’s removal of A. E. Morgan as 
head of the Tennessee Valley Authority coincident with the 
Red Russian purges aggravated the preposterous phobia of 
presidential dictatorship. Newspapers persistently smeared 
the measure to reorganize the executive departments with 
the epithet, the “dictator bill.” The insignificant but compact 
Republican minority in the House capitalized its nuisance 
value among the quarreling Democrats. Veterans, labor, farm- 
ers, and other interests in turn sought exemption of their own 
particular administrative agencies from the reorganization. 
Filibustering in both houses delayed passage until a dena- 
tured Act eventually emerged. It was imiversally regarded as 
a reverse for the President. 
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CHAPTER XIV 

THE PRESIDENCY IN WORLD WAR II 

m 

In the swift march of European events from crisis to crisis, 
inexorably toward World War II, President Roosevelt’s po- 
litical leadership was tested as it had not been by even the 
Great Depression. As early as 1938, following the Munich 
crisis, he had expressed himself as favoring preparation for 
defense of the western hemisphere. Here was a Chief Execu- 
tive, convinced that the United States could not remain in- 
different to or aloof from a general European war. Nor could 
he doubt the inevitability of such a war in the light of confi- 
dential information arriving from his diplomatic representa- 
tives. He accordingly assumed the extremely difficult respon- 
sibility of preparing the nation for war while the American 
people was yet psychologically unadjusted to the dread 
possibility or inevitability, as the President read the inaus- 
picious omens. Meanwhile he was confronted with a partisan 
Republican opposition whose strength lay in the isolation- 
inclined interior regions of smaller cities, towns, villages, and 
countryside outside the South. The Republican congressmen 
from these districts quite naturally exploited the anti-war 
sentiment of their constituents by hampering the President in 
his preparedness program before we had become belligerents 
in World War II. 

When hostilities in Europe began with the German inva- 
sion of Poland, President Roosevelt issued a proclamation of 
neutrality and imposed the embargo upon exportation of 
arms, ammunition, and implements of war to the belligerents 
that was required by the Neutrality Act. Under statutory pro- 
visions witbi respect to an emergency he issued an executive 
order increasing the army, navy, and marine corps, in con- 
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trast with Lincoln’s doing the same without authority either 
constitutional or statutory.^ On September 7, 1939, he issued 
Executive Order 8248 organizing the Executive Office and 
among other things he specified that it have “in event of 
national emergency or threat of a national emergency, such 
office for emergency management as the President shall de- 
termine.” ^ A week later Roosevelt issued a call for a special 
session of Congress for the purpose of obtaining a radical re- 
vision of the Neutrality Act. When Congress convened, he 
urged the repeal of the embargo provisions of the Act as “the 
surest safeguard against involvement” of the United States in 
the European war. 

President Roosevelt hoped that the course of the war in Eu- 
rope would arouse the American people to an awareness of 
the threat it constituted to our own nation. He desired and 
needed a pubhc opinion that would induce Congress so to 
revise the Neutrality Act as to enable the United States to aid 
substantially the nations fighting the Axis dictators. Tire con- 
ception of America as the “arsenal of democracy” was emerg- 
ing from his pattern of thought and he hoped tire public, too, 
would grasp it. He wanted to persuade Congress to adopt the 
“cash and carry” policy of the sale of war materials to the 
hard-pressed democracies. The exigencies of party politics 
required that this formula be presented as a plan for ensuring 
peace. Already Roosevelt foresaw the almost inevitability of 
his candidacy for a third term. He wanted Congress to confine 
the special session to the revision of the Neutrality Act and 
he accordingly kept the administrative agencies from urging 
their favorite legislation and he himself made no nominations 
to fiU vacancies. Giving his lieutenants in Congress a free 
hand in bargaining concessions he got the desired legislation 
and Congress adjoumqd. 

With Germany’s conquest of Poland consummated the 
European war entered ite “phony” stage and the American 
public grew complacent. Apparently diere was nothing to 
concern us, since France was reputed to have “the fin est army 
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in the world” and that, together with the Maginot line, appar- 
rently baffled the Nazis. During the first half of 1940 economy- 
minded Congress busied itself mainly with the annual routine 
of appropriation bills, which it was systematically cutting be- 
low budget estimates. Then, in Jime, came the earth-rocking 
collapse of France and the President appeared before Con- 
gress to ask for fabulous appropriations in order to prepare the 
United States for defense against possible attack by the ap- 
parently irrepressible Nazis. Congressional economy promptiy 
went out the window and the President’s preparedness pro- 
gram, compulsory military training and the rest, was enacted 
without clearly drawn party lines and often with near una- 
nimity. In contrast with the experience of Lincoln, who was 
bitterly denounced the only tune he sent a prepared biU to 
Congress, Roosevelt’s 1940 legislation was drafted or recom- 
mended by the administration.® 

As the President’s preparedness program was being en- 
acted the political campaign of 1940 got under way. In June 
the Republican National Convention nominated Wendell 
Willkie as its presidential candidate and at once the Gallup 
poll revealed his astonishing strength. Throughout most of the 
summer this poll steadily indicated that Willkie ought to 
carry states with enough electoral votes to assure his election. 
This trend suddenly ended with the bombing of London and 
the apparently imminent conquest of Britain which seemed 
to rally the electorate to Roosevelt. His percentage in the Gal- 
lup poll rose sharply to fifty-five per cent where it remained 
steadily until election day, when the President was returned 
for his third term. 

Meanwhile President Roosevelt was making use of an ex- 
traordinary range of discretionary powers delegated to him 
in innmnerable statutes scattered over more than half a cen- 
tury of congressional legislation. When Poland was invaded 
he declared, rmder such statutes, a “limited emergency” and 
used these powers rather sparingly m issuing executive or- 
ders, When France feE, however, he declared an “unlimited 

® F. M. Riddick, '“The Third Session of the 76th Congress," Am. Pol. Sci. 
Rev., Apr., 1941, pp. 284 ff. 
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emergency” and thereby dipped freely into the vast reservoir 
of statutory delegations of power. Inasmuch as we were not 
then at war, these proclamations of emergency brought into 
relief the leadership of the President in a “peace time” crisis 
and his consequent responsibility for action.'‘ 

With the collapse of France the situation of Britain be- 
came desperate indeed. She had barely rescued her army at 
Dunkirk and her vast military equipment had been lost in 
France. Unless the “arsenal of democracy” came to the rescue 
the defense of the island might become hopeless. An immedi- 
ate need of Britain was destroyers and she desired some of our 
vessels of that type classed as over-age and some of our obso- 
lete military material. It was a presidential campaign year 
and Roosevelt as a candidate for a third term had to be cir- 
cumspect. He managed to accomplish his purpose through a 
“Yankee horse trade” by which he conveyed the destroyers 
to Britain in return for a 99-year use of naval and air bases on 
west Atlantic islands belonging to Britain. Here the President 
was skating on thin ice if he even had any authority at all for 
the transfer. His Attorney General’s opinion on the President’s 
power to make the transfer is quite unconvincing but Roose- 
velt was so elated over the acquisition of the bases that he 
proclaimed it “the most important action in the reinforcement 
of our national defense that has taken place since the Louisi- 
ana Purchase.” ® 

In his annual message to Congress, as he was about to be- 
gin his third term. President Roosevelt had declared that the 
“future and safety of our country and of om democracy are 
overwhehningly involved in events far beyond our border 
. . . the immediate need is a swift and driving increase in 
our armament production.” Executive leadership became evi- 
dent in the fact that the important measures of the session — 
even the appropriation bill — were sent to certain Senators or 
Representatives who then introduced them. When commit- 
tee hearings were held, administration officials did most of 
the testifying. Nor did this practice escape the protests even 

^ See L. W. Koenig, The Tresidency and the Crisis^ pp. 1—17. 

® Roosevelt Public Papers, 1940, p. 5. 
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of Democrats. Representative Monroney declared bitterly 
“There is a criticism attaching to the Gore Bill, a blight that 
I am afraid may kill it, according to the popular conception 
on Capitol Hill, and that is that the Gore BiU originated in 
Congress.” ® Representative Randolph charged that he could 
not get hearings on his biU providing for a separate air force 
because the President and the administration would not per- 
mit them to be held.'' 

It was through the magic device of the Lend-Lease statute 
which authorized the President to “sell, transfer title to, ex- 
change, lease, lend, or otherwise dispose of any defense 
article” that President Roosevelt got the “arsenal of democ- 
racy” to supply the armed forces battling the Axis. The Lend- 
Lease Act, in its loose delegation of power to the President, is 
reminiscent of the National Recovery Act of the first weeks of 
Roosevelt’s presidency which the Supreme Court unanimously 
held unconstitutional and which Justice Cardozo denounced 
as “delegation run riot.” Lend-Lease outdid the former act 
and, indeed, apparently left no American resource, either 
pubhc or private, outside the scope of its sweeping terms. 

Edward Borchard concluded that the Lend-Lease Act em- 
powered the President to make military alliances “with any 
foreign nation for any purpose or on any terms that he sees 
fit” and to place at its disposal “any part of the military estab- 
lishment in the United States.” ® The venerable John Bassett 
Moore, in a letter to Senator Hiram Johnson of California, 
criticised Congress for abdicating its power to “declare war,” 
“grant letters of marque and reprisal,” “make rules concern- 
ing captures on land and water,” to “raise armies,” to “pro- 
vide and maintain a navy,” and to “regulate land and naval 
forces.”® Constitutional or not. President Roosevelt had 
available the powers and freely used them. Thus powers 

« Cong. Record, 77th Cong., 1st Sess., p. 9392. 

7 F. M. Riddick, “First Session, 77th Congress,” Am. Fol. Sci Rev., Apr., 
1942, p. 300. 

* Letter to Senate Committee on Foreign Relations, Jan. 25th, 1941, 
Bearings Before the Senate Committee on Foreign Relations on S 275, 77tli 
Cong., 1st Sess. (1941), pp. 652, 653. 

9 Ibid., pp. 652, 653. 
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such as Lincoln cavalierly appropriated Congress freely 
granted to Roosevelt. 

Promptly following the attack on Pearl Harbor came the 
declarations of war and the end of the President s necessity 
of nursing isolationist opinion. Indeed opposition to the Presi- 
dent almost disappeared. Never before had Americans at- 
tained such unanimity and the all-out war effort began. In 
contrast with the feeling prevailing in the first World War 
this unanimity was spontaneous and not induced by social 
pressures and a reign of judicial terror. The appearance of 
unity in World War II had misled Woodrow Wilson and 
Franklin Roosevelt narrowly escaped a similar deception. In 
his 1942 Labor Day address to Congress he coupled the de- 
mand for a repeal of the six-month old Emergency Price Con- 
trol Act with the most ominous threat ever delivered by a 
President face to face with Congress. In part he said, “In 
event that the Congress should faff to act adequately, I shall 
accept the responsibility and I will act ... I have given the 
most thoughtful consideration to meeting this issue without 
further reference to Congress. I have determined in this vital 
matter to consult with the Congress. . . . The American peo- 
ple can be sure that I will use my powers with a full sense of 
my responsibility to the Constitution and to my country. The 
American people can also be smre that I shall not hesitate to 
use every power vested in me to accomplish the defeat of our 
enemies in any part of the world where our own safety de- 
mands such defeat. When the war is won, the powers imder 
which I act automatically revert to the people to whom they 
belong.” “ 

What had become of the FranHin Roosevelt, famffiar from 
early youth with the Federalist papers and other literature of 
the founding fathers and infallible, as Colonel Louis Howe 
had found him in 1933, “as to the meaning of a word a sen- 
tence or a passage in the Constitution.” “ Here Franklin 
Roosevelt went even beyond the constitutional theory of 
Cousin Theodore who had written that “the Executive power 


House Document 834, 
13. Supra, p. 236, 
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was limited only by specific restrictions and prohibitions ap- 
pearing in the Constitution or imposed by Congress under 
its constitutional powers.” Despite his constitutional obliga- 
tion to see that the laws are faithfully executed, Franklin 
Roosevelt had told Congress in his Labor Day address that 
unless it repealed a statute he would, in effect, repeal it him- 
self. Where did the President get this extraordinary power? 
From the people, he implied, for he said, 'When the war is 
won the powers under which I act automatically revert to 
the people to whom they belong.” By what mystic means the 
sovereign conveyed these powers to the President is not re- 
vealed, for he could not, of course, cite article, section, and 
clause for powers that “revert automatically to the people.” 

“The crucial matter is, of course,” wrote E. S. Corwin in a 
penetrating commentary on the Labor Day address, “the ques- 
tion of the right of the President to invade the field of Congress 
and to set aside Congressional legislation on his own finding 
that our war effort wm be aided by doing so. That this ques- 
tion should have been raised is, however, by no means the 
fault of the President alone — Congress, too, is to blame. 
Moreover, until recently, it is the President rather than Con- 
gress that has enjoyed the support of dominant public opin- 
ion in this matter, a warning which Congress needs to take 
to heart. Unless Congress can, by improving its organization 
and reforming some of its procedures, render itself a more 
consistently useful public agency, it seems likely to be reduced 
to the level of a badly tarnished pageant and little more. And 
in this connection it should not escape attention that the oper- 
ative Constitution of World War I has become since then, 
under the New Deal, the every day Constitution of the Coun- 
try. There is always a tendency in democracies, for the emer- 
gency device to become the normal.” 

Before one concludes that Franklin Roosevelt's theory of 
the scope of presidential power is unprecedented, it would 
be well to recall Lincoln’s letter to Hodges in 1864 in which, 
among other things, he wrote, “My oath to preserve the Con- 

War and the Constitution; !President and Congress/’ Anu Pol 
Sci Rev*, Feb., 1943, .pp. 24, 25. 
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stitution imposed on me the duty of preserving by every indis- 
pensable means that government, that nation of which the 
Constitution was the organic law ... I felt that measures, 
otherwise unconstitutional might become lawful by becoming 
indispensable to the preservation of the Constitution through 
the preservation of the nation.” 

Early in the war the Truman Committee, set up to investi- 
gate waste in the production of war material, became almost 
a household term. It was due to the diligence and intelligent 
leadership of its chairman, Senator Harry S. Truman, that this 
congressional agency came to represent perhaps the highest 
development of the congressional investigating committee. 
So fearlessly and efficiently were its functions performed that 
no corporation, combination, or cartel, whatever its size, was 
exempt from the committee’s scrutinizing investigation and 
frank appraisal. While most investigating committees dis- 
cover mistakes too late to rectify them the Truman Commit- 
tee was highly successful in locating waste and having it 
eliminated. In January, 1942, for example. Senator Truman 
called at the White House to inform the President that the 
Committee was about to recommend a one-man head of pro- 
duction and a day later Donald Nelson was armounced as head 
of the Office of Production Management. The Committee’s 
recommendation of a radical reorganization of this agency 
led to the prompt organization of the War Production Board. 

It was the policy of the Truman Committee never to report 
its findings until the executive agency concerned had had an 
opportunity to read the report and point out inaccuracies. 
This is said to have been the only investigative committee that 
did this and this fair-play policy enhanced its prestige. Before 
Truman became Vice President more than thirty reports had 
been published. 

“It was conceded by this time that the Truman Committee 
was the nearest thing to a domestic high command,” wrote 
the Washington correspondent of the St. Louis Post Dispatch. 
"While it had no power to act or order, it got results by focus- 
ing public opinion on men who had the power, and by using 
Congress’s prerogative to look critically and recommend. 
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Cabinet members and business tycoons trooped into the com- 
mittee hearings with a show o£ humility accorded few com- 
mittees. Its outstanding work buttressed Congress’s waning 
prestige.”^® Irving Brant was referring to this Committee 
when he expressed the opinion that, excepting only Roosevelt, 
Truman contributed more to the winning the war than any 
other civilian.^ 

In the ninth year of the presidency of Franklin Roosevelt 
there began to be apparent what would soon become a general 
assault on the President’s program of social legislation. War 
supplies were, of course, freely voted. But Senators and Rep- 
resentatives were becoming deliberate in their opposition to 
the Administration’s proposals on domestic issues, indicating 
a trend in their districts to be reflected soon in the mid-term 
congressional elections of 1942 which, for the first time in a 
dozen years, gave the Republicans almost an even represen- 
tation with the Democrats in the House. As vacancies oc- 
cmred and were filled by special elections, there came a time 
by the middle of 1943 when there were 216 Democratic, 212 
Republican and 4 third-party Representatives, and the ma- 
jority organization was compelled to consult Republican lead- 
ership before taking legislative action. If the President put 
forth sufficient efi^ort he might stiU get what he sought, ex- 
cept on measures raising fundamental sectional interests 
which induced the coahtion of Republicans with conservative 
Southern Democrats. In order to circumvent the President’s 
veto power, which required a vote of slightly more than one- 
third of either house to sustain him, riders on appropriation 
bills were used by the coalition to terminate me National 
Youth Administration and the Home Owners Loan Corpora- 
tion. The National Resources Planning Board was wound up 
through cutting down of its appropriation. 

Despite the fact that the “rider” had long been condemned 
as a legislative practice and was assumed to be declining in 
use, the Seventy-eighth Congress carried its use to such an 
extreme in one act that the Supreme Court felt constrained 

13 **Harry S. Truman,” Public Men, In and Out of Office, pp. 14, 15* 
**Harry Truman,” New Republic, Apr., 1945. 
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to set it aside as a violation of the Constitution s prohibition 
of bills of attainder. The House of Representatives had at- 
tached to an appropriation bill the provision; “No part of any 
appropriation ... of this act . . . shall be used to pay any 
part of the salary or other compensation for the personal serv- 
ice of Goodwin B. Watson, William E. Dodd, Jr., and Robert 
Morss Lovett. . . .” The Senate at first voted this rider down 
unanimously but was compelled later to accept it by the stub- 
born refusal of the House to recede. Thus three officials were 
driven from office because one house chose, by indirection, to 
usurp the President’s power of dismissal. By the time the Su- 
preme Court had considered the matter the three were no 
longer in the public service.^® 

In February, 1944, the antagonism of President and Con- 
gress grew more tense, culminating in a sensational outburst 
of histrionics in the Senate. Against the urgent advice of Sen- 
ator Barkley, Majority Floor Leader of the Senate, and Speaker 
Rayburn of the House, President Roosevelt decided to veto 
the Revenue Bill, the first instance in our history of a presiden- 
tial rejection of that kind of measure. In words that remind 
one of Jackson’s denunciation of the Bank Charter, Roosevelt 
said, “It is not a tax bill, but a tax relief bill providing relief 
not for the needy but for the greedy. . . . Ilie nation will 
readily tmderstand that it is not the fault of the Treasury De- 
partment that the income tax payers are flooded with forms 
to fill out which are so complex that even certified public 
accountants cannot interpret mem. No, it is squarely the fault 
of Congress of the United States in using language in draft- 
ing the law which not even a dictionary or a thesaurus can 
make clear. . . .” “Having asked Congress for a loaf of 
bread,” he said, he might have been satisfied with “this small 
piece of crust” if it had not contained “so many extraneous and 
inedible materials.” 

The following day Senator Barkley, the President’s chief 
liaison with the Senate majority, cotmtered the veto with one 
of the most daring acts in Senate history. He denounced the 

See Frederick L. Scliuman, ‘‘Bill of Attainder in the Seventy Eighth 
Congress/’ Am. fot Set. Rev,, Oct., 1943, pp, 819 flF. 
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veto message as “a calculated and deliberate assault upon 
the legislative integrity of every member of Congress. Other 
members of Congress may do as they please, but as for me I 
do not propose to take this unjustifiable assault lying down. 
... I dare say that, during the last seven years of tenure of 
majority leader I have carried the flag over rougher territory 
than ever traversed by any previous majority leader. Some- 
times I have carried it with little help from Ae other end of 
Pennsylvania Avenue.” Then, with respect to the President’s 
criticism of the complexities of tax returns, the Senator con- 
tinued, “Congress is to blame for these complexities to the 
extent and only to the extent, to which it has accepted the 
advice, the recommendations, and the language of the Treas- 
ury Department, through its so called experts who have sat in 
on the passage of every measure since I can remember.” 

The following day, pursuant to his annormced intention, 
Barkley presented his resignation as Senate Floor Leader to 
the Democratic caucus, which at once re-elected him by ac- 
clamation. This sensational break between the President and 
his party majority in the Senate was smoothed over as best it 
could be but a precedent had been established that encour- 
aged party malcontent. Roosevelt’s prestige was certainly not 
enhanced if such a Democratic party leader could repudiate 
the President, resign, and yet be rmanimously re-elected by a 
caucus of the President’s own party.^^ In the opinion of one 
commentator, “It seems abundantly clear, in view of recent 
congressional action that, after eleven years in the White 
House, Mr. Roosevelt (1) is a very poor dictator, (2) does 
not want to be one, (3) has not formd it possible to be one. 
Whichever the case may be, this seems an appropriate time 
to bury the accusation.” “ 

The uproar created by ihe Barkley defiance of the Presi- 
dent led to speculation as to whether the spell cast by Roose- 
velt over the electorate had not at last been broken. Republi- 

Cong, Record, 78th Cong., 2nd Sess., pp. 1981-83. 

F, M. Riddick, "The Second Session of the Seventy Eighdi Congress,’*' 
Am, Fal Sot, Rev,, Apr., 1945, pp. 317 ff, 

Karl Keyerleber, "Challenge to Roosevelt,’* Current History, Apr., 1944, 
p. 314. 
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cans had looked with unalloyed glee upon the intra-party 
fracas of the Democrats. Already the opposition had recovered 
the feel of power from their effective mliance with Southern 
Democrats, and the consequent bringing of the President’s 
program of social legislation to a standstill. It was presidential 
election year and conservative Southern Democrats, with the 
slogan of “White Supremacy,” were laying plans to circum- 
vent the possible election of Roosevelt, even if the Republi- 
can candidate were defeated. They would nominate state 
tickets of candidates for the Electoral College pledged not 
to cast their ballots for Roosevelt if he were nominated. 

As the end of Roosevelt’s third term drew near it could not 
be denied that the national government had become, as even 
a decidedly pro-Roosevelt Washington correspondent de- 
nominated it, a “gerontocracy,” — a government by the aged. 
This journalist supported his conclusion by producing a hst 
of the incumbents, with their ages, of fifteen key posts in the 
national government, including the most important cabinet 
members and chairmen of the principal congressional com- 
mittees. Calculation readily revealed that the average age of 
these men was 74.5 years. So Governor Dewey, the Republi- 
can candidate for the presidency in 1944, touched a tender 
spot when he said in his acceptance speech that the Roose- 
velt administration “has grown old in oflBce. It has become 
tired and quarrelsome.” 

Howevermuch Franklin Roosevelt, after the manner of his 
tribe, may have reveled in the powers of the presidency, he 
was evidently satiated with them in 1944. There is the ring 
of sincerity in the statement of his acceptance speech when 
he said, “All that is within me cries out to go back to my home 
on the Hudson River to avoid the pubhcity which in our de- 
mocracy follows every step of the Chief Executive.” But no 
matter how homesick he may have been for his Hudson home 
Franklin Roosevelt was caught in a clutch of circumstances 
planetary in scope. The mid-term congressional election had 
revealed a portentous Republican trend and, for the first time 
in a generation, that party now had nominated a vigorous and 
skillful campaigner. Roosevelt was apparently stronger than 
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his party and the nomination of any Democratic candidate 
other than the President meant the probable election of a 
Republican President and a Congress ready to pare down the 
social gains of the Roosevelt regime. 

Far above the preservation of his program of social legisla- 
tion was Roosevelt’s determination to win the war and rid 
the world of fascist dictatorship. Even this was merely pre- 
liminary to the establishing of a permanent world organiza- 
tion. He would dedicate his energy to seeing that this time 
the project would culminate in no Wilsonian debacle. In 
meetings of the “Big Three,” where he had sat down and 
matched his wits dickering wdth Prime Minister Churchill 
and Marshal Stalin, Franklin Roosevelt had served his ap- 
prenticeship in global diplomacy and consequently possessed 
skills and precious understandings no other American could 
quite have. Quentin Reynolds, addressing the Democratic 
National Convention, merely gave picturesque expression to 
the party campaign strategy with his “never remove a pitcher 
when he is pitching a winning game.” Evidently the electorate 
felt the same way, for they gave Roosevelt an emphatic en- 
dorsement at the polls in 1944. 

Roosevelt started his fourth term with a good Democratic 
majority in the House of Representatives instead of the near 
balance of parties that the election of 1942 had produced. It 
was assumed that this would give the President a manageable 
Congress and break the power of the “unholy alliance” of 
SouAem Democrats with the Republicans. But the session 
started with a portentous parliamentary coup. A motion was 
made to reinstate and make permanent the Dies Committee 
which had been generally assumed to be doomed to oblivion. 
This committee had been established to investigate un-Ameri- 
can activities but instead had confined itself largely to the 
persecution of Roosevelt’s strongest supporters in the pubHc 
service. To the astonishment of the nation the motion carried 
by a vote of 207 to 186. The majority consisted of 70 Demo- 
crats, mostly from the South, and 137 Republicans. 

By February, Congress was in open revolt. It was ignoring 
the President’s recommendations for international economic 
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agreements and showing no disposition to accept his proposals 
for post-war economic and social legislation. With rare excep- 
tions presidential nominations for cabinet posts have been 
confirmed with little or no opposition. Roosevelt experienced 
one of these exceptions when he sent to the Senate the name 
of Henry A. Wallace as Secretary of Commerce. Wallace was 
the unblushing champion of the underdog — the urban masses, 
the little agrarians, and farm workers — and consequently his 
nomination aroused the fears of powerful industrial and finan- 
cial interests. No nomination for a cabinet position had ever 
provoked such a furious conflict and Wallaces nomination 
was eventually confirmed only after the Commerce Depart- 
ment had been deprived of the Reconstruction Finance Cor- 
poration which controlled loans to larger businesses. 

Persistent rumors of Roosevelt’s ill health had circulated 
before the campaign of 1944 but they had been practically 
silenced by the President’s campaigning in open cars through 
the autumnal rain and ice that tried the stamina of robust 
young journalists. In his fourth term he had abandoned the 
caution with which his physical handicaps had long been 
somewhat dehberately concealed and was instead delivering 
his addresses seated in his wheel chair. It had been presumed 
that this was done to conserve the strength of an extraordinar- 
ily hardworking war President. Despite reassuring reports by 
his physician as to his health, on April 12th die nation, and in- 
deed the whole world, was stunned by the utterly unexpected 
sudden death of the President almost on the eve of the col- 
lapse of Germany. 

The presidency can never lose the impress President Roose- 
velt made upon the great office and perhaps not more than 
two or three other Presidents influenced it as much as he. It 
was in the fifth year of his occupation of the White House 
that Beard wrote, “He has discussed in his messages and ad- 
dresses more fundamental problems of American life and 
society than all the other Presidents combined. . . . What- 
ever else may happen, it seems safe to say that President 
Roosevelt has made a more profound impression upon the 
political, social, and economic life of America than any or all 
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of his predecessors.” Nor is this the fervid eloquence of a 
convention orator nominating a favorite son, but the sober 
judgment of America’s most eminent historian and political 
scientist who frequently saw fit to criticise caustically the very 
subject of this eulogistic judgment. 

Harry S. Truman succeeded to the presidency at a moment 
in American history when that ofiBce would have taxed the 
sagacity of a Washington or a Lincoln. The United States was 
in the midst of a two-hemisphere war, the problem of a per- 
manent world organization was pressing, and another “Big 
Three” meeting would soon have to be held. Already problems 
of reconversion were threatening to test to the limit our politi- 
cal institutions and way of life. Truman’s only experience in 
public administration had been as a Missouri County Judge, 
that is, a member of a board that manages the county’s busi- 
ness. He was the third ex-Senator to come to the presidency 
since the Civil War and the other two, Benjamin Harrison 
and Warren Harding, did not augur well. Truman had been 
nominated for the vice-presidency with Roosevelt’s uncer- 
tain health in the mind of the Convention and with the strong 
possibility of his becoming President, a potentiality tihat he 
was prompt to admit “scared” him. 

Because of Truman’s work with his investigating committee 
he was already a well known public man when he became 
Vice President. To succeed the colorful Franklin Roosevelt 
was ordeal enough for this extraordinarily modest man. Yet 
Truman was prompt to demonstrate that, by being his own 
natural self, he, too, could play a presidential role. When he 
coolly faced 348 alert newspaper correspondents at his first 
press conference as President he answered their barrage of 
questions with such promptness, simplicity, and confidence 
&at these keen men and women rushed from the conference 
to tell the American people, as one ecstatic radio commenta- 
tor expressed it over and over, “You have a President. You 
have a President.” Thus began a prolonged presidential hon- 
e 3 nnoon. In July the opinion polls indicated that Truman was 
more popular lhan Roosevelt had been at any time except in 
^‘Roosevelt's Place in History/' Events, February, 1938, pp. 85, 86. 
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the “hundred days” at the beginning of his first term. He bene- 
fited particularly by not having been over-advertised. 

Truman was not, like Roosevelt, a political evangelist. Yet 
those who predicted a distinct shift to the right in the new 
President, particiilarly the conservative Republicans, were 
soon disillusioned by this disciple of Franklin Roosevelt. His 
first message to Congress contained an exceedingly signifi- 
cant sentence that proved to be the key to his domestic pro- 
gram. “Let me assure the forward looking people of America,” 
he said, “that there will be no relaxation in our efforts to im- 
prove the lot of the common people.” Keen observers reported 
a pronounced cooling of conservative members at that sen- 
tence.^® 

It was freely predicted that Truman’s relations with Con- 
gress would be in happy contrast with Roosevelt’s. As a Sen- 
ator he had won the cordial good will of his colleagues and 
wa§ reputed not to have a personal enemy in Congress. Many 
assumed that this meant a renaissance of the relations with 
Congress by which McKinley had integrated the legislative 
and executive branches. By October the same coalition of 
Southern Democrats with Republicans that had plagued 
Roosevelt was prepared to block Truman’s domestic progr am . 
Here is a congressional bloc not to be explained by any resort 
to the dogma of original sin. It is motivated as normally as 
any sectional group at any time in American history. The 
assumption that Repubhcan congressmen combine with anti- 
administration Democrats merely to embarrass the adminis- 
tration constitutes a misconception of the nature of our rep- 
resentative system. These coalition Congressmen, whether 
Democrats or Republicans, represent the dominant social 
forces, that is to say, the most influential interests in their pre- 
dominantly rural districts. By and large theirs is an anti-met- 
ropolitan ideology induced by a phobia of our American 
Babylons with their slums and laboring masses organized in 
xmions that exert pressures at the polls through political action 
committees. By a strange paradox these conservative Con- 
gressmen a re, in one striking respect, true sons of the Thomas 

20 Irving Brant, “Harry S. Truman, II,” New Republic, May 7, 1945. 
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Jefferson who, in 1784, wrote, “The mobs of great cities add 
just so much to the support of pure government, as sores do 
to the strength of the human body.” 

These Republican Congressmen represent the regions that 
chose the Presidents during the 1920 s. Now, by combiaitig 
with conservative Democrats, they act as a potent check upon 
Democratic presidents who owe their election so largely to 
the urban masses. The thirteen largest American cities, ac- 
cording to the Gallup poll, are 60 per cent Democratic. Here 
are the balances of voting power that can swing the most pop- 
ulous states in the Electoral College and thereby ensure the 
election of Democratic presidents. Nor were the conservative 
Democrats to be dispersed by Truman’s amiability any more 
than they were by Roosevelt’s “purges.” Their existence is 
deep-rooted in our economic, pohtical, and social structure 
and their behavior is thus a part of the normal functioning 
of our constitutional system. 

By December, 1945, practically the whole of Traman’s post- 
war domestic program of legislation was deadlocked in Con- 
gress. For months the old Roosevelt following had been grow- 
ing increasingly insistent that Truman assert his leadership 
in legislation. His response to this pressure came in the fire- 
side chat of January 3, 1946, when the Congressmen were at 
home among their constituents. Aboard the presidential yacht 
Williamsburg, cruising in the winter fog and ice of the Poto- 
mac, with the aid of his secretaries and a group of trusted 
friends the appeal to the nation had been hammered into 
shape by the President. It was his first great effort to assume 
positive leadership of the Democratic party.^’^ Among other 
things the President said, “This is our year of decision. . . . 
I can say with emphasis that the legislative branch of our 
Government has done its full share toward carrying out its 
responsibilities in foreign affairs. . . . When we return to our 
domestic problems we do not find a similar record of achieve- 
ment and progress in die Congress.” Then, after listing the 
measures he regarded as “must” legislation, he continued, “I 

See “Story of a Fireside Chat,” United States News, Jan. 11, 1946, 

p. 32. 
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urge you to tell your public servants your own views concern- 
ing tbe grave problems facing our country. In a free country 
the people must be heard.” In order that he might not be 
misunderstood the President spoke of the people as the great- 
est ‘ pressmre group” in the coimtry. 

Why did this appeal to the people, and indeed Truman’s 
leadership generally, fail to influence Congress? Strange to 
say, Truman was said not to be disposed to rely upon his own 
party organization in Congress. The Congressional “Big 
Four,” Senate Majority Leader Barkley, president pro tern, of 
the Senate McKellar, Speaker Baybum, and the House Ma- 
jority Leader McCormack saw the President weekly but he 
paid little attention to their advice. Their first inkling of the 
radio appeal came after the plans had been completed. Thus 
the leaders who knew Congress best were becoming discour- 
aged with a President whom they wanted to work with. Tru- 
man ignored senatorial courtesy with respect to such old 
friends as Senators Hatch of New Mexico and Lucas of Illi- 
nois so that they had diflSculty helping him get nominations 
confirmed. 

Where President Roosevelt had been criticised for sending 
prepared bills to Congress Truman dumped mere proposals in 
batches. Indeed, some Congressmen behevedhis fireside chat 
confused the public by the multitude of matters dealt with. 
Franklin Roosevelt knew how to drive for one thing at a time. 
He realized that legislation is a tedious process, that commit- 
tee hearings must be held, giving the interests concerned an 
opportunity. The successful bill has to be drafted in accord- 
ance with the legislators’ estimate of the strength and deter- 
mination of the groups interested in it. 

Most of Roosevelts social legislation represented the re- 
wards of careful plan nin g. He would pave die way for a stat- 
ute by having recognized experts first make a thorough study. 
When the proposal reached Congress the answers were ready 
for the questions that would be raised and pubhcity had al- 
ready been set to work to create a public demand. Roosevelt 
made advance arrangements with congressional leaders so 
that his proposals were not referred to committees that would 
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oppose them. Congressmen criticised Truman for not laying 
the ground work for his proposed legislation and not giving 
his own partisans an opportunity to cooperate. They blamed 
his advisers for the casual way in which difficult problems 
were tossed into the lap of Congress 

It is doubtful whether superior tactics and strategy on his 
part would have solved Truman’s problem which, in fact, he 
had inherited from Roosevelt. Each was confronted with the 
stubborn fact that there were 248 non-industrial districts rep- 
resented in Congress to 187 industrial districts. It was the 
former generally that provided the members of the Demo- 
cratic-Republican coalition, so hostile to Truman’s program 
of social legislation. The coalition smothered such measures 
in committees which it controlled through seniority, wiped 
out appropriations for agencies it disliked, and shaped meas- 
ures generally to suit the desires of their agrarian constituents. 
By March, 1946, this bi-partisan bloc was caucusing as a unit, 
had drafted its own housing plan for veterans in die face of 
the hardest fight against it by the President and Postmaster 
General Robert E. Hannegan, the Democratic National 
Chairman.*® 

In his Jackson Day speech President Truman argued that 
the Democratic Party had become powerful as a progressive 
party, pioneering in new fields to abolish abuses. He empha- 
sized its responsibility as the majority party in Congress. 
Again he called for the enactment of healtibi, education, social 
security, minimum wage, and more liberal housing legislation. 
It was in respect to the last of these that he revealed himself 
in the daring ad libbed remark “My friends in Congress . . . 
have got to make up their munfe whether they’re for veterans’ 
rights or whether they are going to bow to the real-estate 
lobby.” Whatever else might have been said of President 
Truman he was no quitter. 

A President’s popularity, according to Dr. George GaDup, 

“ See "Congress’s Reasons for Delay in Passing the President’s Bills,” 
United States News, Jan. 18, 1946, pp. 21 ff. 

2* "Barrier to Truman’s Program, Bipartisan Coalition in Congress,” 
United States Netos, Mar. 22, 1946, pp. 24, 25. 

^ “Periscope,” Newsweek, Apr. 8, 1946, p. 13. 



280 


PRESIDENT AND CONGRESS 


tends to decline while Congress is in session and to rise again 
after it has adjourned. President Trumans popularity de- 
clined in one year from 87 per cent just after V-J Day, 1945, 
to 43 per cent as Congress was ready to adjourn early in Au- 
gust, 1946. A month earlier it looked as if the President might 
recover his lost popularity when he electrified the nation with 
his unexpected veto of a last-minute Congressional compro- 
mise renewing the Office of Price Administration. His strongly 
worded message had the effect of galvanizing into action a 
public alarmed by the trend toward inflation. Buyers’ strikes 
were organized and Congressmen were flooded with demands 
for anodier price-control measure which they had no choice 
but to enact. For the moment the President had succeeded in 
arousing the usually dormant consumer interests of the nation, 
rendering them articulate and pitting them against the pro- 
ducer interests, both industrial and agrarian, whose pressures 
bear continuously upon Congressmen. 

The veto of the OPA Renewal Act was but an interlude in 
a year during which the President had lost control of his party 
in Congress. His party m turn had lost control of Congress to 
the combination of Southern Democrats with the Republi- 
cans, which, in the absence of a program of its own, was neces- 
sarily negative. Aside from the President’s recommendations 
on foreign policy, all of which Congress enacted into law, his 
leadership was ignored or opposed by the lawmakers. “Of the 
21 legislative recommendations he submitted to Congress at 
the beginning of the 1946 session, the President scored a total 
loss on 13, won about half of what he asked on two others — 
full employment and the retention of the United States Em- 
ployment Services — and secured passage of six in the form 
he requested them. That is a batting average of .333 — coimted 
good in baseball but not good in government.” 

It would be difficult to calculate the batting average of the 
Seventy-ninth Congress, and no poll of public opinion has 
measured its popularity. However, from the way in which out- 
standing members fared in the nominating primaries during 
the^ring and summer of 1946, it could be assumed that pub- 
25 Roscoe Dranamond, Christian Science Monitor, Aug. 3, 1946, p. 1. 



281 


Chaptek xiv: The Presidency in World War 11 

lie lack of confidence in the President was accompanied by 
no concurrent increase of confidence in Congress. The latter 
had been uneasily conscious of the public conviction that its 
national legislature was not living up to its possibilities. De- 
spite deep-seated inertia and resistance to reorganization. 
Congress fairly took the breath of the nation before adjourn- 
ment in August, 1946, by passing the La Follette-Monroney 
bill providing for some radical reform in its organization. 

The La Follette-Monroney Act dealt drastically with the 
long-recognized evil of too many congressional committees 
which sometimes led to one member’s serving on as many as 
ten different committees. Under the new law, each Represent- 
ative could serve on only one, and each Senator on two. The 
number of committees has been reduced from 33 to 15 in the 
Senate and from 48 to 19 in the House. Each committee will 
have for its jurisdiction a major activity of the federal gov- 
ernment, such as Agriculture, Armed Services, Civil Service, 
Foreign Affairs, or Public Works. There will be committees to 
watch each of the executive departments. To keep them in- 
formed, regular reports from the Comptroller General will 
show each committee how its particular government agency 
is spending the money Congress appropriates for it. 

In spite of the President’s Budget, Congress had been levy- 
ing taxes and appropriating money piecemeal without an ade- 
quate,' integrated plan. Now Congress would make its esti- 
mate of revenues and expenditures in advance. Whether the 
public debt will be increased or decreased would be deter- 
mined by Congressional resolution, even if it amounts to no 
more than one made on New Year’s Day. The Legislative Ref- 
erence Service in the Library of Congress has been expanded 
so that each House and Senate committee will have four ex- 
pert advisers of its own. Every Congressman, moreover, will 
have the help of expert draughtsmen to aid him in drawing 
up proposed legislation. 

It remains to be seen whether the La Follette-Monroney 
Act will increase the prestige of Congress. It cannot, of course, 
alter the inherent character of this American institution as the 
representative of the dominant social forces of the several 
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hundred constituencies represented in Congress. Congress 
will continue to be, as it always has been, what Gambetta long 
ago called the French House of Deputies, “a broken mirror 
in which the nation cannot recognize its own image.” Never- 
theless Congress has a function to perform as peculiar as it is 
essential. In the mosaic of conflicting economic and social 
interests of the most complex society of any major nation on 
earth. Congress must continue its endless search for those con- 
currences of interest that make national policies tolerable. 
In a society so complex the simplicity of a parhamentary sys- 
tem might have the effect of dynamite, breaking it up into 
irreconcilable minorities. The reorganization of Congress has 
provided it with a new opportunity for constructive states- 
manship. Having decisively repudiated presidential leader- 
ship, Congress must now either discover adequate internal 
leadership or await the swing of the political pendulum back 
to the leadership of a President invested with a popular man- 
date to exercise it. 
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CHAPTER XV 

SUMMARY AND CONCLUSIONS 


T 

JLhe Amebican presidency is an office rooted deep in colo- 
nial experience. Its prototype is the colonial governor who, 
as the representative of the Crown and agent of the dominant 
economic interests of Britain, was constantly confronted with 
the counterforces of emerging American democracy repre- 
sented in the elective assembly in each of the colonies. Here 
was a conffict that ended only with the ffight of the royal gov- 
ernors when the patriots seized power at the opening of the 
Revolutionary War and set up their own state governments. 
They made tiieir state legislatures “omnipotent” while they 
reduced the state governors to mere agents of the legislatures 
except in New York and Massachusetts where the governors 
were popularly elected. The shadowy government of the Con- 
tinental Congress and the Articles of Confederation proved 
satisfactory enough to the democratic forces of the post- 
Revolutionary period, since it left them quite securely in- 
trenched in power in the omnipotent state legislatures. How- 
ever, as the years of the 1780 s slipped by, this governmental 
set-up grew increasingly obnoxious to the very strong com- 
, mercial, financial, and greater planter interests of the coastal 
communities. 

The framing and ratification of the Constitution were 
largely the work of this group of interests and it represented 
remarkably well the consummation of their desires. The de- 
bates of the Philadelphia Convention reveal a powerful and 
concerted drive against “democracy” which the delegates 
identified with the state legislatures, unrestrained by any cen- 
tral government. The specific evidence that they achieved 
the satisfaction of their desires is found in such provisions of 
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the Constitution as the federal power to regulate commerce 
and thereby end the chaos of state regulations, the treaty- 
making power by which commercial agreements might be 
made with foreign nations, the prohibition of the states’s 
power to emit bills of credit or make anything but gold or 
silver legal tender, or enact laws impairing the obHgation of 
contracts. 

Furthermore, the Constitution authorized the enactment 
of statutes and the establishment of enforcement agencies 
acting directly on the individual. Thus for the first time in our 
history a powerful set of distinctly American executive agen- 
cies was created, potentially, if not actually, popular in its 
nature. It apparently made necessary a chief executive. The 
proponents of the Constitution, the Federalists, thus became 
champions of die idea of a vigorous national executive and 
the anti-Federahsts were closely identified and more or less 
satisfied with the powerful unchecked legislatures of the 
states and the feeble Congress of the Confederation. 

When the time came to establish the government under the 
Constitution it was extremely fortunate for the Federalists 
that they had within their group the leader to whom all turned 
as the one man for the presidency. George Washington was a 
national hero endeared to the masses as the fadier of his 
country. He was fitted by character, inherent ability, and posi- 
tive training for the office of Chief Executive. He had served 
a magnificent apprenticeship in administration on a large 
scale by his exceptionally shrewd management of his vast 
plantation and by his performance of duties as Commander 
in Chief of the Continental army. His dealing with the Con- 
tinental Congress had afforded him an invaluable experience 
witih politicians and given him a foretaste of the dfficulties 
inseparable from the office of President. Ever mindful of the 
proper subordination of the military to the civil authority, he 
had yet learned the bitter lesson of governmental impotence 
as manifested by the Congress during and after the Revolu- 
tionary War. Moreover, t he character of the executive office, 
d evised by the^c onstitution al framers would certainly haro 
been less Imposmg if it had not been created in the full under- 
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Standing that its first inciimhfirit wmiT<1 Hh General W ashing- 
ton himsfilL Jhus the personality of diis remarkable man nnnr 
t ributed to the strengthen in g of the 

After ample opportunity to surv^^^e evidence in the case, 
the late Albert J. Beveridge came to the conclusion that the 
lifelong determination of John Marshall to secure a strong 
national government derived from the profound impression 
made on him by the incompetence of the civil administration 
under the Congress during the Revolution.® He had served 
as a soldier under Washington, as had also young Alexander 
Hamilton, who came in contact with the same executive fu- 
tility under the Congress. These three key men of the Federal- 
ist party, Washington, Marshall, and Hamilton, no doubt saw 
eye to eye when their thoughts turned to legislatures. They 
were also aflBliated with the economic and social groups that 
had charge of the government during the first decade under 
the Constitution. 

Circumstances of various sorts, then — the previous experi- 
ence of outstanding Federalists in the Continental army, the 
interests of several powerful economic and social groups, the 
unrestrained conduct of some of the state legislatures con- 
trolled by the debtor element — these and other factors com- 
bined to induce the Federalists to assign to the Executive a 
position of leadership in the new government. The Federalist 
scheme of government was apparent from the very begia- 
ning- Congress,j?f course, created the departments and p re- 
scri be?' tSeh functions and President Washington appointed 
the heads "Ihe Treasury Department wa s the inost u npoftant. 
Hamiilfon was placed at its head and in accordance "with in- 
structions from Congress made his famous reports and fol- 
lowed them up with appropriate measures supported through 
his active influence on Congressmen. The product was die 
remarkable financial program ever since associated with 
Hamilton's name. This was the Federafists’ idea of executive 
leadership and their letters of the period revealed that they 
believed it to be the ultimate solution of the problem of the 

^ S ee letter of P- Butler Mav li. 1788 in F ftn-ani^. np. rit TTT. p. 301. 

® Tfte Life of iokn Marshdi[^ I, pp. 146, 147. 
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proper relationship to be maintained between the political 
branches of the government.® The executive heads of the 
departments under the President s titular leadership consti- 
tuted a ministry which was to function freely and frankly in 
the full light of publicity. Congress was to have in this minis- 
try a legislative reference bureau plus an active political 
leadership. 

In this matter, however, the agrarians had been taken oflF 
their guard. So far from suspecting perd to their interests in 
the Federalist pattern of government, they had even played 
into the hands of their opponents by consenting to the refer- 
ring of matters to the executive heads instead of organizing 
the House internally for handling such matters by establish- 
ing a system of standing committees.^ The landed gentry of 
Virginia had found themselves able to get along at home in 
the House of Delegates, working through the Committee of 
the Whole and as the largest delegation in the federal House 
of Representatives they had succeeded in imposing this pro- 
cedure on Congress.® There was, however, a vital difference 
between the situations in Virginia and in the federal govern- 
ment. In the former the agrarians encountered no commercial 
interests in opposition. In Congress they faced the vigilant, 
intelligent, and powerfully motivated commercial interests 
and, moreover, the administration was in the latter’s hands. 
The agrarians were as yet inadequately organized and led, 
their future chief, Thomas Jefferson, being in a sense a cap- 
tive of the Federalists as Washington’s Secretary of State, 
even victimized, so he thought later, by Hamilton’s political 
trade of the location of the capital on the Potomac in return 
for Jefferson’s delivery of the votes of some Southern Con- 
gressmen for the assumption of state debts. 

Exasperated by the manner in which they had imwittingly 
contributed to the success of Hamilton’s program, the agrar- 
ians eventually awakened to the disadvantage under which 
they were placed by the Federalist method of executive 


s See supra, pp. 32 fi. 
* Supra, pp. 33 £E. 
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leadership. Under the astute but secret generalship of JeflFer- 
son their strategy began to take shape. Not the least signifi- 
cant feature of it was, as might have been expected, a drive 
against the Executive, not as a person — Washington s pres- 
tige made that too perilous — but as a branch of 3ie govern- 
ment, particularly as represented in the Treasury Department. 
From that vantage point Hamilton had exercised almost a 
mastery of the gov'eniment, easily putting through Congress 
the measures that the agrarians beheved rendered them trib- 
utary to the financial interests. On that stronghold of Feder- 
alism was centered the attack that did not slacken until 
Hamilton had been driven back to private life. JeflFerson 
sought to discredit the Federalists by denominating them 
“monocrats” while he led the “Republicans.” This latter term 
was meant to imply the advocates of a type of government in 
which the main organ was the legislature. The agrarians thus 
claimed to be the champions of legislative supremacy. As 
they conceived it, Congress, composed of representatives of 
the numerous communities of the country, was decentraliz- 
ing in its tendency while the Executive had already proved 
to be a tremendous factor in nationalizing the government in 
the interest of the commercial and financial classes. 

It is almost certain that the Federalists were blind to the 
spirit of the times and overplayed their hand. They defeated 
their purooses by the vigor with which they exercised the 
power or the executive oflBce as well as by the inordinate 
claims they publicly made for that branch of the government. 
The landed gentry of the South and the agrarians generally 
were exasperated by Hamilton’s claims for the Executive as 
set forth in his letters signed “Pacificus.” Perhaps, plausible as 
the reasoning seemed, it was imprudent for him to point out 
that while the powers of Congress are specifically enumer- 
ated, the President is not thus limited but is under oath to 
“execute the office of President,” thus implying a vast un- 
charted field of executive prerogative.® It has long been 
customary to regard the display of force, fifteen thousand 
militiamen, against the “whislg^ rebels” as a pradent demon- 
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stration of the authority of the national government but the 
Federalists paid a heavy price for it in the loss of party pres- 
tige — it seemed to confirm the direst predictions of the agrar- 
ians as to the designs of the military monocrats against the 
people. It vs^as Jefferson’s testimony that: “The information 
of our militia returned from the westward is uniform, that 
though the people there let them pass quietly they were the 
objects of their laughter not their fear.” ^ It almost certainly 
marks the turning point of Federalist power. Henceforth the 
party was on the defensive. The final piece of foUy was the 
Alien and Sedition Acts, the latter of which conferred dicta- 
torial power on the President with respect to deporting resi- 
dent aliens. Unquestionably the personality of John Adams 
was not adequate in the presidential office, as the successor 
of Washington, to maintain the great prestige of the presi- 
dency. He failed to retain the support of his Cabinet and left 
the office with the Executive decidedly on the decline. 

In 1801 Thomas Jefferson was elected to the presidency by 
the agrarians of both large and small holdings. He entered 
office determined to put the ship of state “on die Republican 
tack.” No single element in the Republican party had been 
more influential than the Virginia gentry. Their delegation 
in Congress had been most persistent in checking the execu- 
tive “usurpations” of Secretary of the Treasury Hamilton. 
They would not have permitted Jefferson to pursue a policy 
of bold leadership even if he had desired. He chose instead 
a role admirably suited to his temperament and managed 
Congress through secret influence somewhat after the man- 
ner of a political boss, although without any implication of 
corruption. Congress, however, was getting out of hand by 
the end of his administration, and under his successor, Madi- 
son, leadership in the government passed quite definitely to 
Congress. The House was thoroughly organized for action 
independent of the Executive and took the initiative in de- 
termining public policies. The trans-Allegheny West came 
into control and under the Speakership of Henry Clay the 

Jefferson to Madison, Thomas Jefferson, Writings (1903), IX, pp, 
293-97. 
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coastal gentry saw the reigns of Congress pass permanently 
from their hands. So completely did the Republicans now 
succeed in the application of their doctrine of congressional 
“sovereignty” that for a quarter of a century the President 
was by election or nomination the choice of Congress. While 
not actually an agency of Congress, the presidency had 
nevertheless come to have a distinctly subordinate place in 
the government. 

Ihe subordination of the presidency was destiued, how- 
ever, to pass. The agrarians had reduced it and now they 
restored it and gave it a pre-eminent place in the federal gov- 
ernment. The pioneer farmers of the West had enjoyed imi- 
versal suffrage for years and in order to check migration the 
older states also had been compelled reluctantly to grant it. 
This created a situation suitable for the election to the presi- 
dency of a popular hero, a champion of the masses consisting 
of the urban working classes and the little agrarians every- 
where, in short, the “under dogs.” The landed gentry did not 
welcome such an innovation but they were helpless when 
Andrew Jackson was a candidate in 1828. His election marked 
the beginning of the idea that the President is a “tribune of 
the people,” privileged to exercise a vigorous veto in the 
people's behalf. The party of the agrarians had made a direct 
about-face on the doctrine of congressional sovereignty. 

The now-defunct Federalist party finally got a successor 
in the Whigs, particularly the Northern wing of that party. 
Here reappeared as a political party the economic group that 
had once championed the Executive and profited so much by 
Hamilton's initiative and leadership in that branch of the 
government. This was the group combination that had suf- 
fered so much from legislative excesses during the “critical 
period.” One might expect them now to manifest once again 
their historic distrust of the legislature. But something had 
happened to induce an about-face in this group also. The 
threat of populism, once so imminent in legislatures, had 
now passed to the presidency. The commercial and industrial 
interests felt impelled to transfer their allegiance from the 
federal executive to the federal legislature. The eloquence of 
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Clay and Webster, both figuratively and literally agents of 
these interests, was directed against the Executive as a gov- 
ernmental agency dangerous to the liberties of the “people.” 
Something far deeper than the exigencies of politics and 
economics in that day is necessary to account for this historic 
reversal in the attitude of business toward the presidency. 
Ever since the days of Andrew Jackson the business interests 
of the United States have always been xmcomfortable when 
a popular, aggressive leader has reached or even threatened 
to reach the oflSce of President. Every “tribune of the people” 
from Jackson to Franklin D. Roosevelt has looked like a 
potential if not an actual “rabble rouser” to the capitalistic 
interests. Such an Executive, fearless both in initiative and in 
the use of the veto power, puts the control of the government 
quite definitely beyond their power. 

The Whigs and, of course, the business interests generally, 
sought in vain to subordinate the Executive once more to the 
control of Congress and were finally reduced to the necessity 
of depending on capturing the presidency through a resort 
to rabble rousing on their own part. Accordingly in 1840 they 
offered as their candidate a military hero. General William 
Henry Harrison, and after the most boisterous campaign in 
our history elected him. In his inaugural address he promised 
to be the kind of a President the Whigs prescribed, duly 
subservient to Congress, but he did not live long enough to 
show how that would be done. The four-year term was com- 
pleted by the Vice President, John Tyler, a strong-willed, 
Virginia, state-rights Democrat who used the veto with 
deadly effect on me Whig program. 

Throughout the first generation of the industrial revolution 
in the United States the political party of commerce, finance, 
and the industrial interests was pretty completely frustrated 
in its efforts to secure the legislation it desired from the fed- 
eral government. It was able frequently to control Congress 
but the new type of Executive, ready with a veto message 
when he felt impelled to use it, either checked or prevented 
measures for internal improvements, a new Bank of the 
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United States, and high protective tariffs. The second Whig 
President, General Zachary Taylor, was ready to use the veto 
himself on the Compromise Bill of 1850, designed by Clay 
and supported by Webster, and was only prevented from 
doing so by his untimely death. Almost all the experience the 
Whigs ever had with the presidency inclined them to look 
on that oflSce with extreme suspicion. 

By the forties the southern slavocracy managed to wrest 
control of the Democratic party from the masses that had 
shouted for Jackson. The preservation of the institution of 
slavery became their dominant pohtical passion. Numerically 
a minority, they could not hope to control Congress, which, 
in any case, would have been insufBcient for their purpose. 
They must obtain and maintain control of the presidency 
since the Jacksonian type of Executive had developed. Their 
master stratagem for this purpose was the fastening of the 
two-thirds rule for presidential nominations on the Demo- 
cratic National Nomination Convention. The result was that 
even when they could not nominate a slaveholder they could, 
at any rate, prevent the nomination of a candidate unfavor- 
able to slavery. In time the typical Democratic candidate 
became the “doughface,” a Nordiem man with Southern 
principles. No matter what party controlled Congress, the 
veto power in the hands of a Pierce or a Buchanan made tihe 
slavocracy secure against legislation disadvantageous to their 
interests. Moreover, the most capable statesmen of the South, 
even if denied the presidency, found positions of command- 
ing influence in the Cabinets of the “doughface” Presidents. 
Outnumbered in both House and Senate, the slave power had 
come to depend for the protection of tbeir institution on thfe 
control of the presidency. The failure to retain this control in 
1860 threw them into the panic that precipitated the seces- 
sion movement. 

The platform on which Lincoln was elected appealed 
strongly to the masses of free laborers and little farmers, be- 
cause of its proposal to keep the territories free and to open 
them to settlers through homestead legislation of the type 
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which Buchanan, under the influence of the slave power, had 
recently vetoed.® Industrial interests were attracted to the 
party by the promise of protective tariffs. The campaign was 
waged along the lines of the one by which Harrison had been 
elected twenty years before. Lincoln was presented as pre- 
eminently a man of the people. He readily accepted the idea 
and as President conducted himself as a tribune of the people. 
This doctrine was the beginning of his difficulty with tihe 
directorate of the Republican party. It was a democratic 
dogma repulsive to the former Whigs, from whose ranks 
many of the leaders of the Republican party had come. A list 
of the Republicans in Congress who at one time or another 
asserted against Lincoln’s conduct as President the doctrine 
of congressional superiority to the Executive included such 
names as those of Senators B. F. Wade, Charles Sumner, 
Zachary Chandler, James W. Grimes, and William Pitt Fes- 
senden, and such members of the House of Representatives 
as Thaddeus Stevens and Henry Winter Davis. Not one of 
these former Whigs had divested himself of the fundamental 
Whig doctrine that the President is more or less responsible 
to Congress, which was assumed to be the real representative 
of the people. Most of them were lawyers whose clients were 
often me business interests. Taken by and large, they repre- 
sented ideas that had always been basic policies of the North- 
ern Whigs. These politicians welcomed no popular leader of 
the type Lincoln was assuming to be in the presidential office. 
The real Lincoln could never be a satisfactory type of Presi- 
dent to the great industrial and financial leaders that came in 
time to constitute such an influential element in the Republi- 
can party. Only a mythical Lincoln could make that group 
happy at any time before or since his death. While never 
actually a rabble rouser, he could not play the role of a trib- 
xme of the people without seeming to be a potential one. The 
danger may have seemed implicit in the well-known passage 
in his first annual message to Congress : "Labor is prior to and 
independent of capital. Capital is only the fruit of labor, and 
could never have existed if labor had not first existed. Labor 


® Richardson, op. cit, V, pp. 608-14. 
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is the superior of capital, and deserves much the higher con- 
sideration.” ® 

The haunting specter of populism has induced the business 
interests since the Civil War to seek constantly to put “safe 
and sane” men in the White House. Grant was quite satisfac- 
tory. He was almost infatuated with men of wealth and 
usually let Congress have its way, happily, however, check- 
ing the inflationists with a veto of the greenback “heresy.” 
Cleveland was the independent type, dangerous at first be- 
cause of his unorthodox views on protective tariffs manifested 
in his shocking tariff message of December, 1887, but he re- 
deemed himself in his second term with his anti-inflation 
pohcy and his vigorous employment of federal authority in 
labor disturbances and he consequently occupies today a 
secure place in their hall of fame. McKinley was “safe” he 
worked with Congress. He saved the country from what the 
business interests regarded as'the most dangerous arouser of 
the masses in our history. In'' 1896 William Jennings Bryan 
threw the business interests of the United States into a panic 
almost incomprehensible today It was felt that such a 
candidate had to be defeated for the presidency to save 
society from dissolution. 

Theodore Roosevelt had a similar capacity for arousing 
popular enthusiasm and with his “big stick,” his “square deal,” 
his program of social reform, and his remarkably successful 
leadership in legislation he was the least typic^ of the Re- 
publican Presidents. By 1912 he looked to the Old Guard like 

^ Richardson, op. cit., VI, p. 57. 

3-0 In addition to keeping mails moving by use of federal troops at the 
Chicago R.R. strike of 1894, an army officer boasted of the purpose to 
'T^reak the strike.” C. A. Beard, '‘Emerging Issues in America,” Current 
History, Nov., 1934, p. 203. 

The reader may judge for himself the hysteria of the commercial East 
by an editorial from £he New York Tribune written just after Bryan’s defeat 
for the presidency in 1896: "He was only a puppet in the blood imbued 
hands of Altgeld, the anarchist, and Debs, the revolutionist, and other des- 
peradoes of that type. ... He goes down with die cause and must abide 
with it in the history of infamy. He had less provocation than Benedict Arnold, 
less intellectual force than Aaron Burr, less manliness than Jefferson Davis. 
He was the rival of them all in deliberate wickedness and treason to the 
republic.” Quoted, H. F. Pringle, Theodore Roosevelt, p. 162. 
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another Bryan and, despite the strong demand of the rank- 
and-file Republicans, they, nevertheless, defeated his nom- 
ination in the convention. The business interests were then 
willing to see the Republican party reduced temporarily to 
the rank of a third party in the hope of permanently eliminat- 
ing such a “dangerous” man from party leadership. Woodrow 
Wilson’s capacity to get the public ear, focus attention on the 
disorders and abuses of business, and compel prompt enact- 
ment of such measures as the Underwood Tariff, the Clayton 
Act, the Federal Trade Act, and the Federal Reserve Banldng 
Act in the face of the powerful opposition of the business in- 
terests made him worthy to be placed in the great succession 
of Democratic Presidents following Jefferson and Jackson and 
to be considered just as obnoxious to the “interests” as his 
predecessors. Franklin Delano Roosevelt, hailed first as a 
savior of all, has taken his place with the other outstanding 
Democratic Presidents. Elevated to the presidency by a com- 
bination of farmers, laborers, and the disappointed middle 
class, he was bound sooner or later to arouse the resentment 
of powerful business interests. The determined but futile 
insistence on the “death sentence” for utility holding com- 
panies would make a marked man of any President. The 
whispering campaign that followed was perhaps as inevitable 
as in the case of Woodrow Wilson or even Jackson and Jeffer- 
son, except that in those eaiiy days they shouted instead of 
whispering. 

A President who considers himself a tribime of the people, 
when possessed with an excellent radio voice and a fearless 
personality will inevitably start powerful interests demand- 
ing that Congress resume its “proper” function of legislation 
and cease being a “rubber stamp.” The “dictator” has been 
violently condemned in the case of every President of the 
type under consideration. The words of Henry Clay, uttered 
a century ago, sound like an extract from a campaign philip- 
pic against Franklin Roosevelt: “We are in the midst of a 
Revolution, hitherto bloodless, but rapidly tending toward a 
total change of the pure republican character of the govern- 
ment, and to the concentration of aU power in the hands of 
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one man. The powers of Congress are paralyzed, except when 
exerted in conformity with his will. . . Every President 
who has exercised any degree of leadership has inevitably 
provoked an outburst of “constitutionahsm.” Democrats a 
generation ago condenmed Theodore Roosevelt as intemper- 
ately as Republicans attacked his cousin in the 1940’s. 

The experience under the Constitution certainly reveals 
that the problem of integrating the executive and legislative 
branches has not yet been solved. There are those who con- 
fidently propose resort to the magic formula of a parliamen- 
tary system in which the executive can dissolve the legislature 
and “appeal to the country” in a general election. There was 
an epidemic of such proposals when Roosevelt and Truman 
in turn were deadlocked with Congress by the alliance of 
Southern Democratic with Republican Congressmen which 
prevented enactment of the presidential program of social 
legislation. 

The theory of the English parliamentary system is fasciaat- 
ing to amateurs who know neither its historical evolution nor 
its prosaic practical operation. Of course it was by no means 
a product of planning but is instead a natural outgrowth of 
the experience of Britam’s peculiar society groping through 
the centuries for adjustments, expedients, and makeshifts 
that would solve immediate governmental problems. Out of 
such innumerable trials do constitutions emerge and evolve. 
Whenever transplanted elsewhere the original parhamentaiy 
system has behaved as an exotic plant. It could not do other- 
wise in America. This does not signify that it would be impos- 
sible here but that its performance would be unpre- 
dictable. 

The American constitutional system is just as much the 
product of our own society and environment as the parlia- 
mentary is of another. Certainly our federal government to- 
day is no artificial creature. It, too, is rather the result of 
innmnerable fortuitous day-to-day adjustments over three 
and a half centmies of governmental experience m the Ameri- 
can environment. Such is the complexity of American society, 
Supra, p. 78. 
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with its conflicts of interests and of sections, that a resort to 
prompt settlement of its major issues by the simple majorities 
implicit in a parliamentary system might prove positively ex- 
plosive. Conflicts inherent in our society are not to be re- 
solved by a simple shift in the mechanics of government. 
These very conflicts, indeed, determined the nature of our 
constitution, and this constitution cannot be held responsible 
for such clashes. 

A practicable national policy, translated into a federal 
statute, represents rather the net results of the concurrences 
and balances of the dominant interests of the sections, states, 
and congressional districts. Congress functions at its best 
when its statutes are most successful in striking an approxi- 
mate equilibrium of these interests. It was a shrewd observa- 
tion of the late Frederick Jackson Turner that our federal 
statutes resemble the international adjustments of general 
European treaties. So continental in its character is the 
United States that Turner further concluded, “The more the 
nation is organized on the principle of direct majority rule 
and consolidation the more sectional resistance is likely to 
manifest itself.” 

It may then be that the very opportunity our system gives 
for such a phenomenon as the “unholy alliance” of Southern 
Democrats with Republicans is the safety valve for what 
would otherwise be irreconcilable minorities in a parliamen- 
tary system. Doubtless the bloc represents ideologies rapidly 
becoming obsolete. Local pressures may yet produce the 
“concurrent majorities” which, in contrast with simple na- 
tional majorities, provide the only sound basis of national 
legislation in the United States. 

In any case, whatever its merits, a parliamentary system 
is out of the question in the United States in the foreseeable 
future. There are, however, feasible reforms called for clearly 
within the framework of our traditional constitutional system. 
Rural population is over-represented m both Houses of Con- 
gress. In the Senate, on the other hand, the cities make them- 
selves felt through ^e balances of urban voting strength that 
the Senators disregard only at their peril. In the House the 



297 


Chapter xv; Summary and Conclusions 

effect of poll taxes is to give to a handful of voters in certain 
agrarian states gross over-representation. Moreover, die rural 
population in many states is given an advantage in congres- 
sional representation through the failure of state legislatures 
during the last generation to redistrict the state in accordance 
with the enormous growth of city populations. Finally, Con- 
gress must improve its own organization if it is to recover its 
waning prestige and approximate an effective performance of 
the significant role assigned it by the Fathers of the Consti- 
tution. Whether this wiU be accomplished by the La Follette- 
Monroney Act remains to be seen. 

The function of the President in our system is to discover 
and somehow or other to promote the public welfare amid the 
mosaic of conflicting interests represented in Congress. No 
one has expressed it better than President Coolidge in his 
statement, “It is because in their hours of timidity the Con- 
gress becomes subservient to the importunities of organized 
minorities that the President comes more and more to stand 
as the champion of the rights of the whole country.” We 
need Presidents expert in the kind of leadership that make 
this championship effective. Let us see what oiu experience 
has been. 

Since the Civil War the traming school for successful presi- 
dents has been the gubernatorial oflfice in the states, where 
they seem to serve an incomparable executive apprenticeship. 
The hst of governors elevated to the presidency since 1865 is 
indeed impressive: Hayes, Cleveland, McKinley, Theodore 
Roosevelt, Wilson, Coolidge, and Franklin Roosevelt. While 
they varied in quality, not one failed, and several belong 
among the great presidents. Elected to fiU intervals between 
these abler Chief Executives were Grant, Garfield, Benjamin 
Harrison, Taft, Harding, and Hoover.^^ So striking is the con- 
trast of the latter list to die former that it might be mistaken for 
a deliberate attempt to catalogue the less happy choices of 

Calvin Coolidge, "The President Lives Under a Mnltitnde of Eyes," 
The American Magazine 108, Ang., 1929, p. 146. 

1^ Since only "elected*' presidents are considered, Arthur and Truman axe 
omitted. 
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the American electorate for the presidency. It is, however, 
merely a list of the Chief Executives who lacked experience 
as governors of their states. With rare exceptions, in the half 
century followiag the Civil War the American people alter- 
nated the two types of president. 

Commencing with Harding, the alternation ceased. Three 
Presidents, each conforming closely to the Republican type 
and “safe” from the point of view of business, not at all dis- 
posed to rouse the populace, came in succession to the presi- 
dency. There has perhaps never been a decade in our history 
when business was more contented with the conduct of gov- 
ernment than during the “prosperous” twenties. Government 
in its operation conformed to the Whig-Republican model. 
Congress legislated with no pronounced leadership on the 
part of any of, the three Presidents. Harding, CooHdge, and 
Hoover were “constitutional” Presidents so far as any disposi- 
tion to dominate Congress was concerned. The decade of the 
twenties was one of relative economic calm, sometimes 
spoken of as £he era of “Coolidge prosperity.” Business got 
the protective tariffs it wanted and the Presidents vetoed 
“dangerous heresies” such as “uneconomic” farm relief or 
“heretical” ventures in government ownership. The era was 
singularly barren of regulative legislation. Not a single one 
of me meat statutes of tfie kind that stand forth as landmarks 
in the legislation of the last half-century was enacted in this 
decade. 

There are those today who are disposed to put the cart be- 
fore the horse and assume that this type of government 
brought economic calm, instead of economic calm determin- 
ing the character of the government. They are forgetful of the 
fact that it was under this very regime that the great depres- 
sion began and the kind of government then existing did not 
demonstrate its capacity to deal with the economic catastro- 
phe it encountered. It may be, after all, but a fair-weather 
type of government. Surely it will not suffice as “crisis govern- 
ment.” It is perhaps a truism that crises call for leaders in the 
presidential office capable of commanding confidence, and 
since the old myth that every great crisis brings forth a great 
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leader was long ago exploded, the American people are rather 
reduced to the necessity of hoping for the good luck of 
getting a competent leader along with a major crisis. And 
j^esidents with capacity for leadership ought not to be un- 
welcome even in “normal” times. 
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paredness measures, 261 et seq.; 
"Arsenal of democracy," 262; elec- 
tion for third term, 263; declares 
unlimited emergency, 263-4; the 
"destroyers trade," 264; quoted, 
264; Lend-Lease, 265; Pearl Har- 
bor, 266; declaration of war, 266; 
quoted, 266; threat to ignore Con- 
gress, 266; war powers compared 
with Lincoln's, 267; Congress re- 
jects social legislation, 269; "rid- 
ers," 269-70; veto of 1944 Revenue 
Bill, 270; Senator Barkley's denun- 
ciation of veto, 270; opposed by 
"White Supremacy" Democrats, 
272; "gerontocracy," 272; quoted. 
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Roosevelt, F. D, {continued) 

272; election for fourth term, 273; 
**Big Three” meetings, 273; *un- 
holy alliance” of Democrats and 
Republicans, 273; Dies Committee 
renewed, 273; death, 274; place in 
history, 274; “death sentence” for 
holding companies, 294 
Roosevelt, Theodore: succeeds to 
Presidency, 191; quoted, 191; vig- 
orous leadership, 193; quoted, 193- 
4; and Speaicer Cannon, 195; 
quoted, 195 

Santo Domingo, annexation defeated, 
149 

Secession, 108 

Senate: dominant, 70-1; debate on 
Jackson’s Bank veto, 72; fears Presi- 
dent-elect Grant, 148; prestige in 
1870s, 151; holds up Hayes’s cabi- 
net nominations, 153; Garfield’s 
controversy widi, 159; clash with 
Cleveland, 17-19 
Separation of powers, 17-19 
Seward, W, H., influence on Taylor, 
104 

Shays’s Rebellion, 23 
Sherman, General W. T., quoted, 
145n. 

Sherman, John, quoted, 112, 150, 
158, 160, 181 

Sherman Purchase Act, repeal, 185 
Speaker of the House: colonial pre- 
cedents, 57; Clay, 57; Reed, 183; 
Cannon, 200; Cannon “dethroned,” 
209 

Standing committees, 89-40 
Stanton, E. M.: Secretary of War, 
115; resists dismissal, 139 
Stephens, A, H., quoted, 109 
Stevens, Thaddeus: quoted, 117, 130; 
prevents presidential reconstruc- 
tion, 132; quoted, 136 
Sumner, Charles: quoted, 130; de- 
posed as chairman of Senate Com- 
mittee on Foreign Affairs, 149 

Taft, W. H.: elected President, 199; 
conception of presidency, 199; 


Taft, W. H. (continued) 

cabinet of lawyers, 200; quarrel 
with Progressives, 200 
Taney, Roger B.: Attorney General, 
75; advises withdrawal of deposits, 
75; Dred Scott decision, 107 
Taussig, F. W., quoted, 212 
Taylor, Zachary: elected President, 
102; quoted, 103; influenced by 
Seward, 104; death, 105 
Tenure of OflSce Act, passed, 139; 
vetoed, 139; revised, 156; and 
Cleveland, 161-2; repealed, 167 
“Tidal Wave, Congressional”: of 
1810, 57; of 1910, 200 
Tilden, S. J., quoted, 82 
T. R. B., quoted, 229 
Treasury Department: established, 29 
*et seq.; Hamilton as Secretary, 31 
et seq. 

Truman, Harry S.; Truman Com- 
mittee, 268; succeeds to presi- 
dency, 275; political experience, 
275; news conference, 275; con- 
tinues Roosevelt policies, 276; en- 
counters “Unholy Alliance,” 276; 
attempts leadership, 277; quoted, 
277; ignores Congressional leaders, 
278; fails to plan for measures, 278; 
quoted, 279; decline of prestige, 
280; the OPA veto, 280 
Truman Committee, 268 
Trumbull, Lyman, quoted, 17 
Turner, F. J., quoted, 296 
“Two Thirds Rule,” 291 
Tyler, John: succeeds to presidency, 
90; quoted, 91; asserts headship of 
Cabinet, 93; proposal for Bank, 93; 
vetoes Bank Charter, 94; second 
Bank veto, 94; Whig denunciation 
of, 94-5; resignation of cabinet, 95; 
vetoes Tariff bill, 97; prevents sub- 
ordination of presidency, 99 

Underwood Tariff, 211 
“Unholy AlMance” of Democrats and 
Republicans, 273, 296 
Union Party: originates in 1862, 116; 

disintegrates, 145 
Upshur, Able P., quoted, 25a 
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Van Buren, Martin: quoted, 74-5; 

elected President, 87 
Veto power, its exercise denounced 
by Whigs, 98 
Virginia Plan, 15 

Wade, B. F., quoted, 129 
Wade-Davis Bill, 123 
Wade-Davis Manifesto, 124-5 
Wallace, Henry, Secretary of Com- 
merce, 274 

Walpole, Robert, 10-11 
**Wax Hawks,” 58 

Warren, Charles B., rejected as At- 
torney General, 224 
Washington, George: in Constitu- 
tional Convention, 23; elected Pres- 
ident, 23; issues Neutrality Procla- 
mation, 41; refuses third term, 43; 
preparation for presidency, 284 
Washington Naval Conference, 221 
Webster, Daniel: quoted, 72; de- 
nounces withdrawal of deposits, 
81; quoted, 81, 88, 92, 93 
Welles, Gideon, quoted, 133 
Whig Party: condemns withdrawal of 
deposits, 76; significance of term, 
80; proponent of legislative su- 
premacy, 80-1; elements of, 86; 
opposes strong Executive, 87; de- 
nounces Tyler, 95; disavows Tyler, 
96; condemns use of veto, 98; op- 
poses Polk on Mexican War, 101 


Whigs (American Revolutionary), 
17-18 

Whigs (English), 12, 18 
Whisky Rebellion, 287-8 
White, Hugh Lawson, quoted, 73 
WilHam HI, 9-10 
Willoughby, W, F., quoted, 169 
Wihnot Proviso, 104 
Wilson, Henry, quoted, 116 
Wilson, James, 21 

Wilson, Woodrow: quoted, 165; pub- 
lishes Congressional Government, 
176; quoted, 176; President, 202; 
theory of the presidency, 202; 
quoted, 202; advice to Cleveland, 
203; quoted, 203; on Roosevelt’s 
leadership, 204; quoted, 204; on 
party leadership, 204; quoted, 205, 
206; as "Premier,” 207; quoted, 
207, 210; addresses Congress, 210; 
Underwood Tariff, 211; Federal 
Reserve Act, 212; Cabinet, 214; 
loses League fight, 214; stricken, 
215; Mrs. Wilson as "acting Presi- 
dent,” 215; vetoes repeal of war- 
time powers, 217 
Wilson-Gorman Tariff, 185 
Wolcott, Oliver, quoted, 45 
Woodbury, Levi, quoted, 99 
World War II, 261; preparations for, 
261 et seq. 


Yorktown, fall of, 12 
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